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FRAMEWORK FOR AN AGREEMENT BETWEEN THE STATE OF 
MICHIGAN AND THE DOW CHEMICAL COMPANY 

PURPOSE AND SCOPE OF FRAMEWORK 
 
This Framework for a proposed agreement between the State of Michigan ("State") and 
The Dow Chemical Company ("Dow") (collectively "the parties") establishes the path 
forward to achieving three goals: 
 

(1) Ensuring that certain immediate actions will be initiated to address 
government and public concerns about the presence of dioxins/furans in 
the City of Midland and in and along the Tittabawassee River; 

 
(2) Creating a defined process for moving forward to address remaining 

concerns regarding these areas and the Saginaw River and Bay by 
ensuring that ecological and human risk reduction and restoration projects 
can be implemented tha t provide environmental protection and meaningful 
local environmental and public benefits, including enhancement of 
ongoing regional economic development efforts; and 

 
(3) Providing a structure for Dow to resolve with finality potential 

government claims arising from various historical releases. 
 

This Framework results from discussions between the Michigan Department of 
Environmental Quality ("DEQ") and Dow that occurred at the request of the Governor 
and various elected representatives and under the oversight of the Lieutenant Governor.  
The parties agree that an innovative approach on these issues will provide greater and 
more rapid public benefits than a traditional litigation-based approach. 
This Framework takes into account the information that has already been developed 
regarding the river system and the actions that DEQ and Dow have already taken with 
respect to issues of concern.  The Framework contemplates the eventual and essential 
participation of numerous other stakeholders in shaping the path forward, including 
multiple State agencies, the relevant Federal agencies, local governments, residents and 
community groups. The parties acknowledge that the interests of all stakeholders are 
served by a comprehensive approach to and resolution of major pending issues. 
 
DEQ and Dow are committed to:  1) a results-based rather than process-focused 
approach, with certainty and measurable progress toward finality as the goal; 2) response 
activities focused on the greatest health and environmental risks first, meaning those 
areas where surface concentrations of dioxin may exceed 1,000 parts per trillion (ppt); 
and 3) a process that is flexible and will allow Dow to pursue available regulatory 
approaches.  DEQ and Dow will work together to implement the immediate actions 
proposed to be taken under the Framework in a manner that will seek to expeditiously 
and efficiently achieve EPA's RCRA Corrective Action Environment Indicator goal of 
"no significant human exposures." 
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This Framework will provide for action identified by DEQ in priority areas as well as 
provide Dow flexibility to pursue a bioavailability study and/or development of potential 
area wide and site specific cleanup criteria pursuant to a schedule to be agreed upon.  The 
DEQ remains open to discussions regarding presumptive remedies and potential area 
wide and site specific criteria development and is committed to responding to Dow 
proposals in this regard. 
 
Nothing in this Framework affects the potential responsibility of other persons or entities 
for conditions in any of the areas to which this Framework relates, nor does this 
Framework affect the authorities, rights, or obligations of any person or entity that is not 
a party.  Neither party is making any admissions by entering into this Framework, and 
both parties are reserving their rights and defenses pending a final agreement. 
The elements of the Framework to which the State and Dow agree are set forth below. 

I. IMMEDIATE ACTIONS 

A. Priority 1 IRAs 
 

Priority 1 IRAs are interim response actions to:  1) address potential exposure at 
certain residential locations (including certain day care centers) based on existing 
information and assumptions about the potential for exposure, and 2) provide 
public education/outreach. 

 
 1. The Priority 1 IRA Areas are depicted in the attached maps 

(Attachments 1 and 2) and identified as follows: 
 

 a. City of Midland 
 i. Corning Lane 
 ii. Neighborhood North of Dow Facility 
 iii. Neighborhood East of Corning Lane 

 
 b. Tittabawassee River Properties 
 

 Residential properties where the home or yard close to the 
home was inundated during the March 2004 flood (a 7-10 
year flood event) 

 
2. The following Priority 1 IRAs must be completed/in place by 

December 31, 2005 or as provided for in an agreed upon schedule. 
 

a. The Communications IRA prepared by Dow and as 
approved with modifications by DEQ will be implemented. 

 
b. The attached IRA Work Plans issued by DEQ for the City 

of Midland (Attachment 3) and Tittabawassee River 
Floodplain (Attachment 4) areas identified above will be 
implemented by Dow. 
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B. Interim Actions Other Than Priority 1 IRAs 
 

1. Recreational Property 
 

a. As set forth in the Communications IRA, Dow will fund an 
escrow account for DEQ to install warning/advisory signs 
at Imerman Park, Freeland Festival Park, Germania Golf 
Course, and the Shiawassee National Wildlife Refuge as 
part of the public education/outreach efforts. 

 
b. Dow will fund exposure mitigation and enhancements at 

Freeland Festival Park, Imerman Park and West Michigan 
Park specified in Attachment 5. 

 
2. Response to Flooding Prior to Final Remediation 
 

Dow will continue to provide the following assistance along the 
Tittabawassee River after flood events until a final remedy is 
implemented or information indicates that other actions or no 
actions are needed to address soil or sediment movement resulting 
from flood events: 
 
a. Providing funding or the services of a contractor to local 

governmental agencies, coordinated through the county 
health agencies or emergency services, and as requested by 
the property owner(s) or agencies, to assist with cleanup of 
sediment deposited by floods on paved public access areas 
in the flood plain. 

 
b. Providing funding or the services of a contractor, 

coordinated through the county health agencies or 
emergency services, and as requested by the property 
owner(s) or agencies, to assist homeowners who own 
flooded property with the following exposure mitigation 
measures: 
i. After floods, removal of mud/dirt from the interior 

of residential buildings. 
ii. Cleanup of sediment deposited by floods on paved 

areas. 
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3. Other Properties 
 

If residential property that has not been identified on an attached 
map is found to have dioxin/furan concentrations at or above 1,000 
ppt (during implementation of the IRAs, soil sampling for the 
bioavailability study), Dow will work with those residential 
property owners to reduce the potential for exposure using the 
appropriate mitigation options specified in the IRA work plans. 

 
4. Additional Interim Actions 
 

Except as provided for in I.B.3., DEQ will not require further 
interim action by Dow before January of 2006 unless new 
information becomes available that indicates further immediate 
actions in advance of a remedial action plan must be taken to 
protect human health or the environment.  Dow always has the 
flexibility to voluntarily implement IRAs other than Priority 1 
IRAs at any time. 

C. Bioavailability Study 
 
DEQ staff met with Dow to discuss a bioavailability study and other 
options Dow has in developing potential area wide and site specific 
cleanup criteria for dioxin and furans.  Dow is currently conducting a pilot 
bioavailability study and plans to propose a full bioavailability study to an 
independent science advisory panel for review, comment and 
recommendations to DEQ and Dow based on the results of the pilot study. 
 
1. The DEQ will use TERA to establish an independent science 

advisory panel to review results of the pilot bioavailability study 
and make recommendations to DEQ and Dow regarding the 
protocol for the final bioavailability study.  The final study is 
subject to DEQ approval before it is implemented. 

 
2. If developed pursuant to the approved work plan and protocol, the 

results of the bioavailability study along with other scientific 
information and probabilistic risk assessment will be considered in 
the potential development of area wide criteria for the City of 
Midland and along the Tittabawassee River.  Such results, and any 
other studies or results, will be considered if relevant and 
appropriate to the proper development of area wide criteria.  Dow 
will submit a protocol for developing such potential criteria, 
including the relevant scientific information and methodology, to 
the DEQ prior to implementation.  DEQ will establish an 
independent science advisory panel to review the results of the 
final bioavailability study and Dow's protocol for developing area 
wide criteria and make recommendations to DEQ and Dow.  The 
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protocol and any such potential criteria are subject to DEQ 
approval. 

II. ONGOING AND FUTURE INVESTIGATION AND REMEDIAL 
ACTIVITIES 

A. Tittabawassee River 
 
Dow will continue to fund the following ongoing activities and provide 
the resultant information to DEQ and the public on a periodic basis.  Dow 
will provide DEQ with work plans sufficiently in advance of proposed 
initiation dates of proposed stud ies to allow for DEQ review and approval 
of the study objectives and methodology.  The objectives of these stud ies 
will include obtaining sufficient information to evaluate remedial 
alternatives in accordance with applicable law, including identifying those 
areas of dioxin and furan contaminated sediments that can be cost-
effectively removed from the river in a manner that achieves the optimum 
environmental benefit, taking into consideration the costs of removal and 
the environmental impacts associated with sediment removal. 
 
1. Studies of Tittabawassee River sediment characteristics, chemistry, 

history, potential risks, and dynamics.  A study of floodplain soils 
will be performed to better understand the distribution of soil types 
and distribution of dioxins and furans. 

 
2. Regularly update maps with data and information gathered under 

these studies. 
 
3. Based upon the result of these studies, Dow will prepare and 

submit to DEQ for review and approval, a remedial plan to be 
implemented by Dow addressing: 

 
a. Areas/criteria for any proposed sediment removal 
 
b. Methods of any proposed sediment removal, management, 

and disposal 
 
c. Other appropriate response activities 
 

B. Saginaw River 
 

1. Based on the parties' discussions and review of the available data 
regarding prior investigations, Dow will focus its investigation and 
remedial activities for the Saginaw River in the upper portion of 
the River, from the Sixth Street turning basin to the confluence.  
Dow will provide DEQ with work plans sufficiently in advance of 
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proposed initiation dates of proposed studies to allow for DEQ 
review and approval of the study objectives and methodology.  The 
objectives of these studies will include obtaining sufficient 
information to evaluate remedial alternatives in accordance with 
applicable law, including identifying those areas of dioxin and 
furan contaminated sediments that can be cost-effective ly removed 
from the river in a manner that achieves the optimum 
environmental benefit, taking into consideration the costs of 
removal and the environmental impacts associated with sediment 
removal. 

 
2. As an initial component of the studies under paragraph II.B.1 

above, Dow will conduct a preliminary scoping study of the upper 
Saginaw River (from the Sixth Street turning basin to the 
confluence) and share that data with DEQ.  The results of this 
initial study will be used to develop more focused studies that may 
include an ecological risk assessment to evaluate discrete areas of 
interest in the river and to develop criteria for addressing those 
areas. 

 
3. Based upon the result of these studies, Dow will prepare and 

submit to DEQ for review and approval, a remedial plan to be 
implemented by Dow addressing: 

 
a. Areas/criteria for any proposed sediment removal 
 
b. Methods of any proposed sediment removal, management 

and disposal 
 
c. Other appropriate response activities 
 

C.  Management and Disposal of Dredged Materials 
 

The parties understand and agree that Dow may propose dredged material 
disposal options other than disposal in a Type II landfill, such as an 
engineered disposal facility similar to confined disposal facilities used by 
the U.S. Army Corps of Engineers to contain dredged materials.  Any 
disposal facility used by Dow must be operated and maintained in 
accordance with applicable law. 

D. Remedial Investigation Work Plan 
 

1. By December 31, 2005, Dow will submit to DEQ a Remedial 
Investigation work plan incorporating previously submitted work 
plans and addressing the remaining work to be done. 
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2. Until a final determination has been made on the potential site 
specific and/or area wide criteria that Dow will propose for DEQ 
consideration, only the investigative work referenced herein will 
be required to be performed unless additional information is 
discovered indicating that additional investigative work is needed 
in advance of such final determination in order to protect human 
health or the environment.  Dow may undertake additional 
investigative work voluntarily at any time. 

 
3. No further investigation will be required for areas where DEQ has 

approved a remedial plan or a DEQ approved presumptive remedy 
has been implemented unless additional information is discovered 
indicating that the approved remedial plan or presumptive remedy 
is not protective of human health or the environment. 

III. PROCESS FOR MOVING FORWARD TO FINAL AGREEMENT 

A. Multi-Stakeholder Process Supplementing Operating License  
 

1. The parties acknowledge the critical nature of providing 
information to the stakeholders and receiving information and 
feedback from the stakeholders throughout the process.  The 
specific processes for keeping stakeholders informed of significant 
developments and for gathering the input of stakeholders have not 
yet been determined. 

 
2. The parties may employ the services and assistance of a facilitator 

to organize and enhance communications with all stakeholders. 
 
3. To help local groups and community members understand 

technical issues and provide substantive input, Dow will provide a 
grant of $50,000, for retention by the group of stakeholders of an 
independent expert from a list of qualified, neutral individuals 
developed by Dow and the State. 

 
4. The parties envision that to achieve an integrated, comprehensive, 

and accelerated approach to off-site issues, Dow's offsite corrective 
action obligations will be further defined by the parties in one or 
more supplemental agreement(s) intended to involve additional 
governmental parties, additional statutory authorities, and 
innovative approaches to addressing and resolving the pertinent 
issues. The agreement(s) may include presumptive remedies or 
other approaches acceptable to the agencies in lieu of further 
investigative activities.  Proposed supplemental agreement(s) will 
be subject to   public comment. 
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B. Best Available Data and Science 
 

1. The parties will build on the body of information about the 
watershed that already exists. 

 
2. The parties will use independent scientific panels to review and 

evaluate proposed studies and data to supplement the resources of 
the parties. 

 
3. Decisions and actions will take into consideration if available and 

relevant the results of the ongoing University of Michigan 
Exposure Study. 

 
4. DEQ will assist in and consider on the merits the results of the 

ongoing bioavailability study in developing potential area wide and 
site specific cleanup criteria for dioxins.  If Dow demonstrates that 
the use of probabilistic risk assessment improves the analysis and 
characterization of variability and uncertainties regarding exposure 
and risks, DEQ will consider the results of Dow's proposed use of 
probabilistic risk assessment in developing potential area wide and 
site specific cleanup criteria for dioxins in accordance with 
applicable law.  These activities will proceed pursuant to an 
agreed-upon schedule. 

 
5. Decisions and actions will take into consideration if available and 

relevant the ecological assessment work of Michigan State 
University and other investigations based on site specific 
information.  Any ecological assessment work must be consistent 
with a work plan submitted to and approved by DEQ. 

C. Restoration/Preservation/Enhancement of the Watershed 
 

The parties will consider options that include habitat preservation and 
restoration and other improvements to the watershed when evaluating 
approaches to address any significant ecological risks and/or resource 
injuries that may have occurred. 

D. Trust Funds to Resolve Certain Claims  
 

1. The parties contemplate that, as part of a comprehensive 
agreement, potential government claims associated with the 
Saginaw River and Bay, and certain other government claims 
relating to the Tittabawassee River and flood plain, may be 
resolved through establishment of a trust fund (or multiple funds as 
appropriate) or a combination of other actions and mechanisms, 
with stakeholder input, to pay for various ecological, human use 
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enhancement, and other projects. The funds may also be used to 
pay for any necessary long term maintenance. 

 
2. The parties contemplate that the projects achieved through the trust 

fund(s) will provide significant environmental and other benefits to 
the public at large and for local communities. 

 
3. The parties acknowledge that the Saginaw watershed faces many 

problems, including loss of wetlands; runoff of agricultural 
chemicals, animal wastes, and soil; invasion of exotic species; 
insufficient numbers of top aquatic predators; atmospheric 
deposition of organic and inorganic compounds; and the residue in 
sediments of 100 years of industrial activity from multiple sources.  
Therefore, any determination of the scope of proposed projects to 
be funded by a trust fund must consider the conditions that would 
have existed in the river system and Bay whether or not any release 
from Dow had occurred.  The parties agree that the trust fund 
should reflect only the incremental nature of any impacts from 
releases that have come from Dow.  In addition, any determination 
of the scope of the project must take into account the baseline 
effects of the projects that have already been implemented to 
address watershed conditions. 

IV. FINALITY 
 

A. The parties agree to work toward a comprehensive settlement that will 
resolve with "finality" potential State and Federal government claims 
associated with alleged off-site releases to soils in the City of Midland, the 
Tittabawassee River and flood plain, and the Saginaw River and Bay. 

 
B. The parties acknowledge that any final agreement will depend on reaching 

terms that are acceptable to Dow and to the State and Federal 
Governments, including terms that provide appropriate finality and 
"reopeners" to assure protection of public health and the environment.  
The parties agree that they will attempt in good faith to reach such terms. 

V. RESERVATIONS OF RIGHTS AND DEFENSES 
 

A. Both parties reserve their rights and defenses pending a final agreement.  
The parties reserve the right to terminate negotiations of the final 
agreement to pursue such rights and defenses. 

 
B. This agreement does not give any rights to, or affect any liabilities of, any 

persons or entities who are not parties to this agreement. 
 




