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_______________________________

CAVANAGH, J.  ( di ssent i ng) .

The pr oper  i ssue i n t hi s case i s whet her  def endant  

must  pay f or  pl ai nt i f f s ’  medi cal  moni t or i ng cost s.   

However ,  r at her  t han si mpl y addr ess t hi s basi c i ssue,  t he 

maj or i t y chooses t o use t hi s case as a vehi c l e t o r ai se 

f ear s about  t he economy and hypot hesi ze t hat  pr ovi di ng 

medi cal  moni t or i ng t o t hese pl ai nt i f f s woul d r esul t  i n our  

st at e’ s economi c di sast er .   The maj or i t y er r oneousl y 

pr esent s t hi s case as one i n whi ch i t  must  choose bet ween 

an equi t abl e r emedy f or  pl ai nt i f f s and t he economi c 

v i abi l i t y  of  def endant  and of  our  st at e.   Because t he 

di chot omy t he maj or i t y has const r uct ed i s a f al se one,  I  

must  di ssent .  

 At  i t s cor e,  t hi s case i s about  r i ght s and 

r esponsi bi l i t i es.   Def endant  i s undeni abl y r esponsi bl e f or  

year s of  act i vel y cont ami nat i ng t he ai r ,  wat er ,  and soi l  
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t hat  sur r ounds pl ai nt i f f s ’  homes.   Def endant  i s undeni abl y 

r esponsi bl e f or  t he suf f er i ng t hat  pl ai nt i f f s must  endur e 

as t hey f ace year s of  wonder i ng i f  t he cont ami nat i on t hat  

t hey and t hei r  chi l dr en have been exposed t o wi l l  r esul t  i n 

devast at i ng i l l nesses and t hei r  unt i mel y deat hs.   Thus,  t he 

i ssue i s who shoul d pay f or  pl ai nt i f f s ’  medi cal  moni t or i ng 

cost s under  t he uni que ci r cumst ances of  t hi s case when i t  

i s  c l ear  t hat  def endant  i s r esponsi bl e f or  t he wr ong t hat  

pr ompt ed t he need f or  pl ai nt i f f s t o be medi cal l y moni t or ed.   

St at ed di f f er ent l y,  wher e def endant  has cont ami nat ed t he 

envi r onment ,  shoul d pl ai nt i f f s,  def endant ,  or  t he t axpayer s 

of  t he st at e of  Mi chi gan pay pl ai nt i f f s ’  medi cal  moni t or i ng 

cost s?  What ever  t he maj or i t y ’ s i nt ent ,  t he r esul t  of  

di sr egar di ng t he onl y quest i on pr oper l y posed i n t hi s case 

i s t hat  pl ai nt i f f s ’  physi cal  heal t h i s i nexcusabl y deemed 

secondar y t o def endant ’ s economi c heal t h.  

I .   PLAI NTI FFS PRESENT A REASONABLE CLAI M FOR MEDI CAL 
MONI TORI NG COSTS 

Pl ai nt i f f s ar e owner s and r esi dent s of  pr oper t y 

l ocat ed wi t hi n t he one- hundr ed- year  f l ood pl ai n of  t he 

Ti t t abawassee Ri ver  i n Sagi naw Count y.   The Mi chi gan 

Depar t ment  of  Envi r onment al  Qual i t y ( MDEQ)  f ound as much as 

7, 300 par t s per  t r i l l i on ( ppt )  of  di oxi n i n t he f l ood 

pl ai n,  whi ch subst ant i al l y  exceeds Mi chi gan’ s c l eanup 
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st andar d of  ni net y ppt  f or  di r ect  r esi dent i al  cont act . 1

Af t er  t he MDEQ conduct ed t est i ng,  i t  det er mi ned t hat  

def endant  was t he sour ce of  t he pol l ut i on.   Because of  t he 

heal t h r i sks t hat  pl ai nt i f f s may f ace,  pl ai nt i f f s seek a 

cour t - super vi sed medi cal  moni t or i ng pr ogr am t hat  i s 

admi ni st er ed by qual i f i ed heal t h pr of essi onal s.  

" Di oxi n"  i s t he t er m used t o i dent i f y a number  of  

s i mi l ar  t oxi c chemi cal s.   Di oxi n i s a known human 

car ci nogen and,  as t he maj or i t y not es,  “ ‘ a pot ent  

car ci nogen. ’ ”    Ant e at  1 n 1 ( c i t at i on omi t t ed) .   Exposur e 

t o di oxi n can cause cancer ,  l i ver  di sease,  bi r t h def ect s,  

mi scar r i ages,  and r epr oduct i ve damage,  as wel l  as ot her  

i l l nesses.   Chi l dr en ar e mor e si gni f i cant l y af f ect ed by 

di oxi n t han adul t s.  Di oxi ns do not  br eak down easi l y.   Once 

di oxi n i s r el eased i nt o t he envi r onment ,  i t  s t ays i n t he 

envi r onment  f or  an ext r emel y l ong t i me. 2  When di oxi n get s 

1 The Mi chi gan Depar t ment  of  Communi t y Heal t h,  t he 
Mi chi gan Depar t ment  of  Envi r onment al  Qual i t y,  and t he 
Mi chi gan Depar t ment  of  Agr i cul t ur e st at e t hat  “ r ecent  
st udi es suggest  t hat  di oxi ns may be f ar  mor e har mf ul  t o 
human heal t h t han was pr evi ousl y bel i eved and t hese 
st andar ds [ r ef er r i ng t o st andar ds f or  dr i nki ng wat er  and 
eat i ng f i sh and shel l f i sh]  as wel l  as ot her s set  f or  soi l ,  
sedi ment ,  and f ood may change i n t he f ut ur e. ”   Di oxi ns Fact  
Sheet .

2 The maj or i t y not es t hat  def endant  has ent er ed i nt o a 
set t l ement  agr eement  i n whi ch “ def endant  wi l l  f und 
Footnotes continued on following page. 
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i nt o a per son’ s body,  i t  s t ays i ndef i ni t el y i n t he per son’ s 

bl ood and body f at .   Because di oxi n st ays i n t he body f or  a 

l ong t i me,  t he adver se ef f ect s of  di oxi n exposur e may not  

be i mmedi at e.  

Pl ai nt i f f s ’  counsel  st at ed at  or al  ar gument  t hat  a 

pi l ot  st udy of  t he communi t y conduct ed by t he Mi chi gan 

Depar t ment  of  Communi t y Heal t h f ound t hat  f i f t y  t o ei ght y 

per cent  of  t he peopl e t est ed have di oxi n l evel s t hat  put  

t hem i n t he 75t h t o t he 95t h per cent i l e compar ed t o t he 

nat i onal  aver age f or  t hei r  age and gender .

I I .  PLAI NTI FFS’  CLAI M FOR MEDI CAL MONI TORI NG WARRANTS 
EQUI TABLE RELI EF 

Pl ai nt i f f s ’  r equest  f or  a cour t - super vi sed medi cal  

moni t or i ng pr ogr am t hat  i s admi ni st er ed by qual i f i ed heal t h 

pr of essi onal s i s undoubt edl y r easonabl e.   Pl ai nt i f f s mer el y 

r equest  t hat  def endant  pay t he cost  of  medi cal  moni t or i ng 

t o ensur e t hat  di oxi n- r el at ed i l l nesses ar e caught  at  t hei r  

ear l i est .   Pl ai nt i f f s s i mpl y seek t o mi ni mi ze t he 

ext ensi ve c l eanup ef f or t s ai med at  mi ni mi zi ng r esi dent s’  
exposur e t o di oxi n. ” Ant e at  7 n 3.   The speci f i cs of  t hi s 
agr eement  i ndi cat e t hat  def endant  i s wi l l i ng t o pay f or  
i t ems such as l andscapi ng some homes t o cover  exposed soi l  
and augment i ng some gr ound cover  i n publ i c par ks;  however ,  
def endant  r emai ns unwi l l i ng t o pay f or  any necessar y 
medi cal  moni t or i ng cost s as a r esul t  of  i t s  di oxi n 
cont ami nat i on.
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devast at i ng ef f ect s of  i l l nesses caused by def endant ’ s 

act s.

The maj or i t y,  ant e at  8,  not es t hat  “ any f i r st - year  

l aw st udent ”  knows t he pr i nci pl e f or  negl i gence—dut y,  

br each,  causat i on,  and damages—and ar gues t hat  pl ai nt i f f s ’  

r i ght s have not  been act ual l y v i ol at ed and t hey have 

suf f er ed no i nj ur i es and,  t her ef or e,  no damages.   Wi t h 

t hi s,  I  vehement l y di sagr ee.   Pl ai nt i f f s have suf f er ed 

act ual  har m and damages—t he hei ght ened exposur e t o di oxi n 

t hat  t hey r ecei ved because of  def endant ’ s act s i s aki n t o 

an i nj ur y.   Pl ai nt i f f s wer e exposed t o di oxi n at  over

ei ght y t i mes t he l evel  deemed saf e f or  di r ect  r esi dent i al  

cont act .   Pl ai nt i f f s wer e advi sed t hat  r out i ne act i v i t i es,  

such as f l ower  gar deni ng and l awn wor k,  coul d f ur t her  

i ncr ease t hei r  r i sk of  di oxi n exposur e.   

Ti t t abawassee/ Sagi naw Ri ver  Fl ood Pl ai n,  Envi r onment al  

Assessment  I ni t i at i ve,  June 2003.   Pl ai nt i f f s wer e f ur t her  

advi sed t hat  t hey shoul d avoi d al l owi ng t hei r  chi l dr en t o 

pl ay i n t he soi l  t o avoi d f ur t her  cont ami nat i on.   I f  i t  

wer e not  f or  def endant ’ s act s,  pl ai nt i f f s woul d not  be 

obl i ged t o i ncur  t he expenses i nvol ved i n addi t i onal  

t est i ng f or  ear l y det ect i on of  any i l l nesses caused by t he 

i ncr eased di oxi n exposur e.   I n t hi s case,  t he exposur e 

i t sel f  and t he need f or  medi cal  moni t or i ng const i t ut e t he 
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i nj ur y.   See,  e. g. ,  Pet i t o v AH Robi ns Co,  I nc,  750 So 2d 

103,  105 ( Fl a App,  1999)  ( “ One can har dl y di sput e t hat  an 

i ndi v i dual  has j ust  as gr eat  an i nt er est  i n avoi di ng 

expensi ve di agnost i c exami nat i ons as i n avoi di ng physi cal  

i nj ur y. ” ) .

Pl ai nt i f f s can al so of f er  f act s suf f i c i ent  t o 

est abl i sh causat i on,  cont r ar y t o t he maj or i t y ’ s asser t i on.   

As not ed by t he maj or i t y,  def endant ’ s Mi dl and pl ant  was 

i dent i f i ed as t he “ ‘ pr i nci pal  sour ce of  di oxi n 

cont ami nat i on i n t he Ti t t abawassee Ri ver  sedi ment s and t he 

Ti t t abawassee Ri ver  f l ood pl ai n soi l s. ’ ” Ant e at  5 

( c i t at i on omi t t ed) .   Gi ven t he f act s,  i t  i s  ent i r el y 

r easonabl e f or  pl ai nt i f f s t o ar gue t hat  t hey woul d not  have 

t o under go medi cal  moni t or i ng t est s f or  di oxi n poi soni ng 

but  f or  t he act i ons of  def endant .   To ar gue t hat  t her e ar e 

i nsuf f i c i ent  f act s t o suppor t  pl ai nt i f f s ’  ar gument  i s a 

wi l l f ul  avoi dance of  t he r ecor d.  

Not abl y,  my bel i ef  t hat  t hese pl ai nt i f f s shoul d be 

al l owed t o seek equi t abl e r el i ef  does not  mean t hat  I  

advocat e t hat  any exposur e al l ows a per son t o br i ng a c l ai m 

f or  medi cal  moni t or i ng cost s.   That  posi t i on woul d i ndeed 

be i mpr udent .   However ,  i n t hi s case,  a candi d r evi ew of  

t he f act s i ndi cat es t hat  pl ai nt i f f s ’  hei ght ened exposur e 

has caused t hem har m and pl ai nt i f f s have no adequat e l egal  
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r emedy.   Whi l e pl ai nt i f f s may not  have yet  devel oped 

di oxi n- r el at ed i l l nesses,  t he f act  r emai ns t hat  t hey ar e at  

a much gr eat er  r i sk because of  def endant ’ s act s.   As such,  

t hei r  l ong- t er m exposur e t o di oxi n has caused a change i n 

t he medi cal  moni t or i ng t hat  pl ai nt i f f s woul d ot her wi se be 

pr escr i bed.   For  exampl e,  accor di ng t o r easonabl y accept ed 

medi cal  pr act i ce,  doct or s do not  gener al l y pr escr i be 

t est i ng t o det er mi ne a pat i ent ’ s di oxi n l evel .   However ,  i n 

t hi s case,  because of  t he pr ol onged exposur e t o hi gh l evel s 

of  di oxi n,  a doct or  may,  accor di ng t o accept ed sci ent i f i c  

pr i nci pl es,  f i nd t hat  such t est s ar e r easonabl y necessar y 

t o best  moni t or  and t r eat  a pat i ent .   When t hese t est s ar e 

or der ed,  def endant  shoul d be r esponsi bl e f or  payi ng t he 

cost s of  t he t est s because def endant  i s r esponsi bl e f or  t he 

need f or  t he t est s.  

Pl ai nt i f f s do not ,  as t he maj or i t y asser t s,  advocat e 

f or  “ a cause of  act i on t hat  depar t s dr ast i cal l y f r om our  

t r adi t i onal  not i ons of  a val i d negl i gence cl ai m”  and seek a 

“ r adi cal  change”  i n negl i gence l aw. Ant e at  20,  28. 3

3 Al so,  cont r ar y t o t he maj or i t y ’ s asser t i on,  Lar son v 
Johns- Manvi l l e Sal es Cor p,  427 Mi ch 301,  304- 305;  399 NW2d 
1 ( 1986) ,  does not  af f ect  t he deci s i on bef or e t he Cour t  
t oday. Lar son deal t  wi t h t he st at ut e of  l i mi t at i ons f or  
causes of  act i on f or  asbest osi s and cancer  r el at ed t o 
asbest os exposur e.   Thi s Cour t  hel d t hat  a cause of  act i on 
Footnotes continued on following page. 
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Medi cal  moni t or i ng i s r ecogni zed i n a number  of  

j ur i sdi ct i ons.   See,  e. g. ,  I n r e Paol i  R Yar d PCB 

Li t i gat i on,  916 F2d 829,  852 ( CA 3,  1990) ;  St ead v F E 

Myer s Co,  785 F Supp 56,  57 ( D Vt ,  1990) ;  Mer r y v 

West i nghouse El ect r i c Cor p,  684 F Supp 847,  849 ( MD Pa,  

1988) ; Bower  v West i nghouse El ect r i c Cor p,  206 W Va 133,  

135;  522 SE2d 424 ( 1999) ;  Redl and Soccer  Cl ub,  I nc v Dep’ t  

of  t he Ar my,  548 Pa 178,  194;  696 A2d 137 ( 1997) ;  Pot t er  v 

Fi r est one Ti r e & Rubber  Co,  6 Cal  4t h 965,  974;  863 P2d 

795;  25 Cal  Rpt r  2d 550 ( 1993) ;  I n r e Fer nal d,  1989 US Di st  

LEXI S 17762 ( SD Ohi o,  1989)  ( appoi nt i ng t r ust ees and 

speci al  mast er s t o admi ni st er  a medi cal  moni t or i ng pr ogr am 

as par t  of  a $78 mi l l i on set t l ement ) .   Mor eover ,  because of  

t he l at ent  nat ur e of  most  i l l nesses r esul t i ng f r om exposur e 

t o di oxi n,  pl ai nt i f f s may not  be abl e t o est abl i sh an 

i mmedi at e physi cal  i nj ur y of  t he t ype cont empl at ed by a 

t r adi t i onal  t or t  act i on.   See,  e. g. ,  Paol i , supr a at  852 

f or  asbest osi s or  cancer  r el at ed t o asbest os exposur e 
accr ues when a per son l ear ns or  shoul d l ear n t hat  he has 
devel oped asbest osi s or  cancer ,  not  when he was f i r st  
exposed t o asbest os.   Thi s was necessar y because t he 
under l y i ng c l ai ms i n Lar son wer e wr ongf ul  deat h act i ons 
pr emi sed on asbest osi s and cancer .   A per son cannot  br i ng a 
wr ongf ul  deat h c l ai m f or  asbest osi s unt i l  t he v i ct i m 
act ual l y has asbest osi s.   But  Lar son has no ef f ect  on 
whet her  pl ai nt i f f s can seek an equi t abl e r emedy f or  a 
cour t - super vi sed medi cal  moni t or i ng pr ogr am t hat  i s 
admi ni st er ed by heal t h pr of essi onal s.
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( “ Medi cal  moni t or i ng c l ai ms acknowl edge t hat ,  i n a t oxi c 

age,  s i gni f i cant  har m can be done t o an i ndi v i dual  by a 

t or t f easor ,  not wi t hst andi ng l at ent  mani f est at i on of  t hat  

har m. ” ) ; Cook v Rockwel l  I nt ’ l  Cor p,  755 F Supp 1468,  1476 

( D Col o,  1991)  ( Cook I )  ( “ i nj ur i es r esul t i ng f r om exposur e 

t o t oxi c subst ances ar e of t en l at ent ” ) .   But  mer el y because 

an i l l ness i s l at ent  does not  mean t hat  pl ai nt i f f s have not  

been i nj ur ed and suf f er ed damages. 4

A pl ai nt i f f  who i s i nvol ved i n an aut omobi l e 
acci dent  and suf f er s no obser vabl e physi cal  
i nj ur y but  never t hel ess under goes medi cal l y 
necessar y di agnost i c t est s t o det er mi ne whet her  
i nt er nal  i nj ur i es exi st  i s  no doubt  ent i t l ed t o 
r ecover  t he cost s of  t he exami nat i on.   I f  
accept ed medi cal  pr act i ce al so deemed i t  
necessar y t o per f or m such t est s i n t he f ut ur e,  i n 
or der  t o det ect  t he onset  of  any subsequent l y 
devel opi ng i nj ur y caused by t he acci dent ,  t he 
cost s of  t he cont i nued t est s woul d be r ecover abl e 
.  .  .  .   The out come shoul d be t he same when t he 
oper at i ve i nci dent  i s t oxi c exposur e r at her  t han 
col l i s i on and t he pot ent i al  f ut ur e har m i s 
di sease r at her  t han physi cal  i mpai r ment .
[ Mi r anda v Shel l  Oi l  Co,  17 Cal  App 4t h 1651,  
1657;  26 Cal  Rpt r  2d 655 ( 1993) . ]  

See al so Fr i ends f or  Al l  Chi l dr en,  I nc v Lockheed Ai r cr af t  

Cor p,  241 US App DC 83,  92;  746 F2d 816 ( 1984) .  

4 “ The ‘ i nj ur y ’  t hat  under l i es a c l ai m f or  medi cal  
moni t or i ng- - j ust  as wi t h any ot her  cause of  act i on soundi ng 
i n t or t - - i s  ‘ t he i nvasi on of  any l egal l y pr ot ect ed 
i nt er est . ’ ” Bower , supr a at  139,  quot i ng Rest at ement  
Tor t s,  2d,  § 7( 1)  ( 1964) .
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Because of  t he est abl i shed f act s i n t hi s case,  a 

cour t - super vi sed medi cal  moni t or i ng pr ogr am t hat  i s 

admi ni st er ed by qual i f i ed heal t h pr of essi onal s i s a v i abl e 

and equi t abl e r emedy f or  pl ai nt i f f s t o seek t hat  i s 

nonpr ecl usi ve of  any f ut ur e damages cl ai m.   See,  e. g. ,  Day

v NLO,  I nc,  811 F Supp 1271,  1275 ( SD Ohi o,  1992)  ( “ Because 

of  ongoi ng cour t  super vi s i on,  any medi cal  moni t or i ng 

awar ded by t hi s Cour t  woul d const i t ut e equi t abl e r el i ef . ” ) .   

An equi t abl e r emedy i s necessar y because t her e i s no 

adequat e l egal  r emedy f or  pl ai nt i f f s.   See Mul t i pl ex

Concr et e Machi ner y Co v Saxer ,  310 Mi ch 243,  259- 260;  17 

NW2d 169 ( 1945) ;  Power s v Fi sher ,  279 Mi ch 442,  447;  272 NW 

737 ( 1937) .   “ The absence of  pr ecedent s,  or  novel t y i n 

i nci dent ,  pr esent s no obst acl e t o t he exer ci se of  t he 

j ur i sdi ct i on of  a cour t  of  equi t y,  and t o t he awar d of  

r el i ef  i n a pr oper  case. ”   30A CJS,  Equi t y,  Ef f ect  of  

Absence of  Pr ecedent s,  § 10,  pp 171- 172;  see al so 27A Am 

Jur  2d,  Equi t y,  § 100,  p 587 ( “ The appr opr i at eness of  t he 

equi t abl e r emedy i s det er mi ned by cur r ent  r at her  t han past  

condi t i ons. ” ) .   “ The essence of  a cour t ’ s equi t y power  l i es 

i n i t s i nher ent  capaci t y t o adj ust  r emedi es i n a f easi bl e 

and pr act i cal  way t o el i mi nat e t he condi t i ons or  r edr ess 

t he i nj ur i es caused by unl awf ul  act i on. ” Fr eeman v Pi t t s,

503 US 467,  487;  112 S Ct  1430;  118 L Ed 2d 108 ( 1992) .  
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I t  i s  wi t hi n t he sound di scr et i on of  t he cour t s 

whet her  t o of f er  equi t abl e r el i ef . Youngs v West ,  317 Mi ch 

538,  545;  27 NW2d 88 ( 1947) .   Regar dl ess of  how pl ai nt i f f s 

may have char act er i zed t hei r  pl eadi ngs,  “ [ t ] he cour t  has 

equi t abl e j ur i sdi ct i on t o pr ovi de a r emedy wher e none 

exi st s at  l aw,  even i f  t he par t i es have not  speci f i cal l y 

r equest ed an equi t abl e r emedy,  whenever  t he pl eadi ngs 

suf f i c i ent l y gi ve not i ce of  a par t y ’ s r i ght  t o r el i ef  and 

demand f or  j udgment . ”   30A CJS,  Equi t y,  Lack of  Remedy at  

Law as Gr ound and Li mi t  of  Jur i sdi ct i on,  § 18,  p 180;  see 

al so 27A Am Jur  2d,  Equi t y,  § 216,  p 699 ( “ Equi t y 

j ur i sdi ct i on never t hel ess may ar i se even t hough t he 

cl ai mant  has pl eaded no equi t abl e c l ai ms and has not  

pl eaded i nadequacy of  t he r emedy at  l aw. ” ) ;  Par kwood Lt d 

Di v i dend Housi ng Ass’ n v St at e Housi ng Dev Aut h,  468 Mi ch 

763,  774 n 8;  664 NW2d 185 ( 2003) .   However ,  cont r ar y t o 

t he maj or i t y ’ s asser t i on,  pl ai nt i f f s i ndeed ask f or  

equi t abl e r el i ef  as i t  r el at es t o medi cal  moni t or i ng.   

Pl ai nt i f f s ’  compl ai nt  st at es t hat  t hey have no adequat e 

r emedy at  l aw and t hey seek “ equi t abl e/ i nj unct i ve r el i ef  i n 

t he f or m of  a medi cal  moni t or i ng pr ogr am .  .  .  . ”

Whi l e t he maj or i t y ar gues t hat  t he separ at i on of  

power s pr ecl udes i t  f r om al l owi ng pl ai nt i f f s t o pr oceed,  I  

st r ongl y di sagr ee.   The maj or i t y ’ s f r ami ng of  t he i ssue and 
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i t s subsequent  ar gument  al l ow i t  t o c l ai m t hat  “ [ w] e t ake 

no posi t i on on whet her  def endant  shoul d or  shoul d not  pay 

f or  t he cost s of  moni t or i ng f or  di oxi n- r el at ed di sease. ”   

Ant e at  38- 39.   The maj or i t y ’ s ar gument  i s essent i al l y  t hat  

i t s hands ar e t i ed because t he Legi s l at ur e has not  act ed.   

But  t hi s ar gument  i gnor es a basi c t enet  of  our  syst em of  

j ur i spr udence–cour t s have t he i nher ent  power  t o pr ovi de 

equi t abl e r emedi es.   “ Ever y equi t abl e r i ght  or  i nt er est  

der i ves not  f r om a decl ar at i on of  subst ant i ve l aw,  but  f r om 

t he br oad and f l exi bl e j ur i sdi ct i on of  cour t s of  equi t y t o 

af f or d r emedi al  r el i ef ,  wher e j ust i ce and good consci ence 

so di ct at e. ”   30A CJS,  Equi t y,  I n gener al ,  § 93,  p 289.   

The maj or i t y ’ s st eadf ast  i nsi st ence t hat  i t  cannot  al l ow 

pl ai nt i f f s t o pr oceed because t he Legi s l at ur e has not  act ed 

al l ows t he maj or i t y t o s i dest ep t he i ssue,  i nst ead of  

expl i c i t l y  st at i ng and suppor t i ng i t s posi t i on t hat  t hese 

pl ai nt i f f s ar e unwor t hy of  r el i ef .

Because pr i nci pl es of  equi t y ar e f i r ml y ent r enched i n 

our  j ust i ce syst em,  pl ai nt i f f s ’  posi t i on woul d not  r equi r e 

t hi s Cour t  t o depar t  f r om l ongst andi ng pr i nci pl es 

f undament al  t o our  j ust i ce syst em.   “ The pur pose of  equi t y 

i s t o do compl et e j ust i ce i n a case wher e a cour t  of  l aw i s 

unabl e,  because of  t he i nf l exi bi l i t y  of  t he r ul es by whi ch 

i t  i s  bound,  t o adapt  i t s j udgment  t o t he speci al  
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ci r cumst ances of  t he case. ”   27A Am Jur  2d,  Equi t y,  Nat ur e,  

Pur pose,  and Di st i ngui shi ng Feat ur es,  § 2,  pp 520- 521.   

“ [ E] qui t y i s t he per f ect i on of  t he l aw,  and i s al ways open 

t o t hose who have j ust  r i ght s t o enf or ce wher e t he l aw i s 

i nadequat e. ” Gr and Lodge of  t he Anci ent  Or der  of  Uni t ed 

Wor kmen of  t he St at e of  Mi chi gan v Chi l d,  70 Mi ch 163,  172;  

38 NW 1 ( 1888) .   Al l owi ng pl ai nt i f f s t o mer el y pr oceed t o 

seek a cour t - super vi sed medi cal  moni t or i ng pr ogr am under  

equi t y pr i nci pl es cer t ai nl y does not  st r ay f r om t he 

f oundat i ons of  Angl o- Amer i can l aw.  

I I I .  EQUI TABLE RELI EF PROPERLY PLACES THE 
RESPONSI BI LI TY FOR ANY MEDI CAL MONI TORI NG COSTS ON 

DEFENDANT,  THE PARTY RESPONSI BLE FOR I MPOSI NG
THE COSTS ON PLAI NTI FFS 

Thr oughout  i t s opi ni on,  t he maj or i t y i nvokes t he f ear  

of  a r ui ned economy t o suppor t  i t s  deci s i on.   But  t he 

maj or i t y ’ s pr edi ct i on of  a r ui ned economy f al t er s af t er  

exami ni ng t he t r ue nat ur e of  t he equi t abl e r el i ef  t hat  

pl ai nt i f f s ar e seeki ng.   Not abl y,  al l owi ng pl ai nt i f f s t o 

seek medi cal  moni t or i ng cost s woul d not  r esul t  i n a 

wi ndf al l  f or  pl ai nt i f f s.   “ A medi cal  moni t or i ng c l ai m 

compensat es a pl ai nt i f f  f or  di agnost i c t r eat ment ,  a 

t angi bl e and quant i f i abl e i t em of  damage caused by a 

def endant ’ s t or t i ous conduct . ” Cook I , supr a at  1478;  see 

al so Paol i , supr a at  850.   Not abl y,  t hese pl ai nt i f f s woul d 
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r ecei ve no money what soever .   Payment s f or  doct or -

pr escr i bed t est i ng woul d be made t hr ough a cour t - super vi sed 

f und.   Thi s f und woul d onl y compensat e pl ai nt i f f s f or  

medi cal  moni t or i ng cost s act ual l y i ncur r ed af t er  t he 

moni t or i ng was or der ed by a qual i f i ed heal t h pr of essi onal .   

The onl y “ benef i t ”  t hat  a pl ai nt i f f  woul d r ecei ve i s 

payment  f or  t est s or der ed by a doct or  t hat  ar e above and 

beyond what  woul d gener al l y be or der ed f or  t hat  pl ai nt i f f . 5

5 Thi s i s i n cont r ast  t o t he r el i ef  sought  i n Met r o-
Nor t h Commut er  R Co v Buckl ey,  521 US 424,  439- 441;  117 S 
Ct  2113;  138 L Ed 2d 560 ( 1997) .   I n Met r o- Nor t h,  an 
empl oyee sought  a change i n t he common l aw t hat  woul d 
per mi t  a l ump- sum damages awar d f or  medi cal  moni t or i ng 
cost s.   The Cour t  st at ed t he f ol l owi ng:

[ W] e do not  f i nd suf f i c i ent  suppor t  i n t he 
common l aw f or  t he unqual i f i ed r ul e of  l ump- sum 
damages r ecover y t hat  i s,  at  l east  ar guabl y,  
bef or e us her e.   And gi ven t he mi x of  compet i ng 
gener al  pol i cy consi der at i ons,  pl ai nt i f f ’ s  
pol i cy- based ar gument s do not  convi nce us t hat  
t he FELA [ Feder al  Empl oyer s’  Li abi l i t y  Act ]  
cont ai ns a t or t  l i abi l i t y  r ul e of  t hat  
unqual i f i ed k i nd.  

Thi s l i mi t ed concl usi on di sposes of  t he 
mat t er  bef or e us.   We need not ,  and do not ,  
expr ess any vi ew her e about  t he ext ent  t o whi ch 
t he FELA mi ght ,  or  mi ght  not ,  accommodat e medi cal  
cost  r ecover y r ul es mor e f i nel y t ai l or ed t han t he 
r ul e we have consi der ed.   [ I d.  at  444. ]  

As Just i ce Gi nsbur g,  concur r i ng i n par t  and di ssent i ng 
i n par t ,  i n Met r o- Nor t h,  supr a at  455- 456,  not ed,  “ I f  I  
compr ehend t he Cour t ’ s eni gmat i c deci s i on cor r ect l y,  
Buckl ey [ t he empl oyee]  may r epl ead a c l ai m f or  r el i ef  and 
Footnotes continued on following page. 
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Not abl y,  t he maj or i t y ’ s concer ns about  f i nanci al  

i mpact  can act ual l y be al l evi at ed t o a gr eat  degr ee by 

al l owi ng pl ai nt i f f s ’  pr act i cal ,  pr oact i ve appr oach.   A 

cour t - super vi sed medi cal  moni t or i ng pr ogr am admi ni st er ed by 

qual i f i ed heal t h pr of essi onal s woul d pr ovi de ear l y 

det ect i on t o pl ai nt i f f s and l i kel y l essen t he f i scal  

damages t hat  def endant  woul d be l i abl e f or  i f  di oxi n-

r el at ed i l l nesses ar e di scover ed l at er .   The ear l y 

det ect i on of  i l l nesses may al l ow t r eat ment  t o pr oceed i n a 

mor e r easonabl e manner ,  of t en wi t h mor e opt i ons f or  t he 

per son af f ect ed t han i f  det ect i on had been del ayed.   See 

Bower , supr a at  140.   “ I t  i s  common knowl edge ear l y 

di agnosi s of  many ser i ous condi t i ons pr omot es enhanced cur e 

and sur vi val  r at es. ” Mi r anda, supr a at  1658.   “ Har m i n t he 

f or m of  i ncr eased r i sk of  f ut ur e cancer  at t r i but abl e t o 

del ay i n di agnosi s and t r eat ment  has become so wi del y 

accept ed by t he medi cal  communi t y t hat  t he exi st ence of  

such har m coul d be r easonabl y i nf er r ed f r om t hi s 

pr of essi onal  common knowl edge. ” Ever s v Dol l i nger ,  95 NJ 

399,  424;  471 A2d 405 ( 1984) .   “ [ E] xper t s cont i nuousl y ur ge 

vi gi l ant  det ect i on as t he most  r eal i st i c means of  i mpr ovi ng 

pr ognosi s .  .  .  . ” I d.  at  426 n 2,  c i t i ng Rubi n,  Cl i ni cal  

r ecover  f or  medi cal  moni t or i ng,  but  he must  r ecei ve t hat  
r el i ef  i n a f or m ot her  t han a l ump sum. ”
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Oncol ogy f or  Medi cal  St udent s and Physi c i ans ( 3d ed,  1970-

1971) ,  p 33.   The i nt ent  of  medi cal  moni t or i ng i s “ t o 

f aci l i t at e ear l y di agnosi s and t r eat ment  of  di sease or  

i l l ness caused by a pl ai nt i f f ’ s  exposur e t o t oxi c 

subst ances as a r esul t  of  a def endant ’ s cul pabl e conduct . ”   

Mi r anda,  supr a at  1655.   Pl ai nt i f f s ’  counsel  c l ear l y 

ar t i cul at ed j ust  such an exampl e of  t he benef i t s of  medi cal  

moni t or i ng:

Let  me gi ve you a ver y c l ear  exampl e of  how 
medi cal  moni t or i ng woul d wor k i n an i nst ance l i ke 
t hi s.   Say t her e’ s a woman of  chi l d bear i ng age 
and her  bl ood i s t est ed f or  hi gh l evel s of  di oxi n 
and she i s f ound t o have hi gh l evel s of  di oxi n,  
95t h per cent i l e or  so i n her  body.   Medi cal  
doct or s who ar e f ami l i ar  wi t h di oxi n 
cont ami nat i on say wel l  one of  t he possi bl e 
r esul t s of  havi ng hi gh l evel s of  di oxi n 
cont ami nat i on i n your  bl ood i s t hat  you may have 
depr essed t hyr oi d f unct i on.   So t hey do a ver y 
s i mpl e t est ,  a st andar d t est  f or  t hyr oi d f unct i on 
and f i nd out  t hat  t her e i s depr essi on of  t hyr oi d 
f unct i on.   She i s t hen t r eat ed and bi r t h def ect s 
t hat  ar e l i nked t o depr essed t hyr oi d f unct i on do 
not  happen t o her  [ chi l d] .   She does not  have a 
chi l d wi t h a bi r t h def ect  because t hat  
pr event at i ve measur e pr event ed t hat  i r r epar abl e 
har m.

The est abl i shment  of  a cour t - super vi sed f und f or  medi cal  

moni t or i ng “ encour ages pl ai nt i f f s t o det ect  and t r eat  t hei r  

i nj ur i es as soon as possi bl e. ” Paol i , supr a at  852.  

Not abl y,  t he maj or i t y f ai l s  t o ment i on t hat  pl ai nt i f f s 

woul d not  be f or ced t o engage i n medi cal  moni t or i ng t est s 

i f  t hey chose not  t o.   A cour t - super vi sed medi cal  
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moni t or i ng pr ogr am woul d al l ow pl ai nt i f f s t o make a choi ce,  

and t hose who choose t o be moni t or ed and who meet  t he 

r equi r ement s set  f or t h by qual i f i ed heal t h pr of essi onal s 

coul d be moni t or ed.  

The maj or i t y al so not es an ar gument —not  of t en hear d—

t hat  moni t or i ng f or  t he ear l y det ect i on of  i l l nesses can 

act ual l y be bad f or  pl ai nt i f f s because a per son wi t h an 

i l l ness who i s er r oneousl y pr ocl ai med heal t hy may i gnor e 

sympt oms and,  t her ef or e,  del ay seeki ng necessar y t r eat ment ,  

possi bl y l eadi ng t o sever e psychol ogi cal  har m.   The onl y 

l ogi cal  i mpor t  f r om st at i ng t hese ar gument s i s t hat  because 

pl ai nt i f f s may al so be t he vi ct i ms of  medi cal  mal pr act i ce 

t hey shoul d consi der  not  goi ng t o a doct or  t o det er mi ne i f  

def endant ’ s cont ami nat i on of  t he envi r onment  poi soned t hem.   

But  a f ear  of  medi cal  mal pr act i ce shoul d cer t ai nl y not  

r esul t  i n t he posi t i on t hat  pl ai nt i f f s shoul d f or go 

necessar y medi cal  t est i ng.   Whi l e t he maj or i t y st at es t hat  

i t  does not  c i t e t hese vi ewpoi nt s t o endor se t hem,  but  

mer el y t o not e t hei r  exi st ence,  t he maj or i t y ’ s c i t at i on at  

t he ver y l east  i ndi cat es t hat  i t  deems t hem r el evant  

consi der at i ons.   I ,  however ,  do not  bel i eve t hat  t he 

possi bi l i t y  of  medi cal  mal pr act i ce shoul d be used t o 

suppor t  t he not i on t hat  pl ai nt i f f s ar e not  deser vi ng of  an 

equi t abl e r emedy.
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Al so,  cont r ar y t o t he maj or i t y,  I  do not  bel i eve t hat  

an equi t abl e r emedy shoul d be r ef used mer el y because 

admi ni st er i ng t he r emedy may be i nconveni ent  or  even 

di f f i cul t .   “ Rat her ,  t he t r ue pr i nci pl e [ of  equi t abl e 

r el i ef ]  seems t o be t hat  t he har dshi p of  t he pl ai nt i f f  i s  

bal anced agai nst  t he i nconveni ences and di f f i cul t i es 

ant i c i pat ed by t he cour t ,  whi ch pr i nci pl e i s somet i mes 

cal l ed t he ‘ bal ance of  conveni ence. ’ ”   27A Am Jur  2d,  

Equi t y,  § 101,  p 587.   I ndeed,  t he desegr egat i on of  our  

nat i on’ s school s was cer t ai nl y not  an easy t ask,  yet  t he 

Uni t ed St at es Supr eme Cour t  f ound t hat  over seei ng t hi s 

pr ocess was an appr opr i at e equi t abl e r emedy f or  t he cour t s.   

Br own v Bd of  Ed of  Topeka,  349 US 294,  300;  75 S Ct  753;  

99 L Ed 1083 ( 1955)  ( “ Tr adi t i onal l y,  equi t y has been 

char act er i zed by a pr act i cal  f l exi bi l i t y  i n shapi ng i t s 

r emedi es and by a f aci l i t y  f or  adj ust i ng and r econci l i ng 

publ i c and pr i vat e needs. ” ) .   I  cer t ai nl y bel i eve t hat  a 

cour t  i n our  st at e,  j ust  as cour t s have done i n ot her  

st at es,  can det er mi ne a sui t abl e way t o admi ni st er  a 

medi cal  moni t or i ng pr ogr am.   See,  e. g. ,  Cook v Rockwel l  

I nt ’ l  Cor p,  778 F Supp 512,  515 ( D Col o,  1991)  ( Cook I I ) ;

Bur ns v Jaquays Mi ni ng Cor p,  156 Ar i z 375,  380- 381;  752 P2d 

28 ( 1987) ;  27A Am Jur  2d,  Equi t y,  § 103,  p 588 ( “ [ A]  cour t  

of  equi t y i s c l ot hed wi t h t he aut hor i t y t o desi gnat e a 
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commi ssi on,  mast er ,  r ecei ver ,  or  agent  of  t he cour t  t o 

ef f ect uat e and super vi se compl i ance wi t h i t s decr ees and 

or der s. ” ) .

Fi nal l y,  not  cont ent  t o mer el y pr esent  t hi s case as 

one i n whi ch al l owi ng pl ai nt i f f s t o seek an equi t abl e 

r emedy woul d devast at e t he economy of  Mi chi gan,  t he 

maj or i t y al so seeks t o pi t  pl ai nt i f f s agai nst  “ t hose 

devast at ed by cancer ,  bi r t h def ect s,  and ot her  di oxi n-

r el at ed di seases .  .  .  . ” Ant e at  40.   Whi l e t he maj or i t y 

accuses t he di ssent  of  count l ess t r ansgr essi ons,  I  can 

t hi nk of  no gr eat er  mi sdeed t han t o act ual l y ar gue t hat  

al l owi ng t hese pl ai nt i f f s  t o seek t he equi t abl e r emedy of  

r equi r i ng t hi s def endant  t o pay f or  t he cost s of  necessar y 

medi cal  moni t or i ng t est s somehow woul d di ver t  r esour ces 

f r om chi l dr en wi t h bi r t h def ect s.   Thi s i s f abr i cat i on at  

i t s  most  unf or gi vabl e–r ef usi ng t o acknowl edge t hat  

pr ovi di ng t hese pl ai nt i f f s wi t h t he oppor t uni t y t o mer el y 

seek an equi t abl e r emedy i s wel l  wi t hi n t he bounds of  

j udi c i al  di scr et i on and wi l l  not  devast at e t he economy or  

cause si ck chi l dr en t o di e.

I V.  A FURTHER REVI EW OF THE ECONOMI C CONSI DERATI ONS OF 
PLAI NTI FFS’  CLAI M I NDI CATES THAT EQUI TABLE RELI EF I S PROPER 

At  i t s cor e,  t hi s i s not  a compl ex case.   Def endant  

cont ami nat ed t he envi r onment  wi t h di oxi n.   Because of  
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def endant ’ s conduct ,  pl ai nt i f f s r equi r e medi cal  moni t or i ng 

t o ensur e t hat  t he negat i ve ef f ect s of  def endant ’ s act s can 

be best  count er ed.   Medi cal  moni t or i ng cost s money.    

Pl ai nt i f f s,  def endant ,  or  t he t axpayer s of  t he st at e of  

Mi chi gan must  pay t he cost s.   Because pl ai nt i f f s onl y 

r equi r e medi cal  moni t or i ng as a r esul t  of  def endant ’ s 

conduct ,  i t  seems cl ear  t hat  i t  i s  r easonabl e t hat  

def endant  pay t he cost s. 6  Thi s i s not  meant  t o puni sh 

def endant ;  i t  mer el y seeks t o hol d def endant  t o t he 

r easonabl e st andar d t hat  a pol l ut er  pays f or  t he cost s of  

pol l ut i ng.   “ The mer e f act  t hat  a wr ongdoer  may suf f er ,  

however ,  wi l l  not  det er  equi t y f r om gr ant i ng r el i ef  t o an 

i nj ur ed par t y. ”   27A Am Jur  2d,  Equi t y,  § 102,  p 588.  

The maj or i t y ’ s deci s i on t hat  pl ai nt i f f s cannot  seek 

equi t abl e r el i ef  i s  i ndef ensi bl e when one r eal i zes t hat  i t s 

posi t i on l eaves pl ai nt i f f s who cannot  af f or d t o pay f or  

doct or - pr escr i bed medi cal  moni t or i ng wi t h no r ecour se.   

6  The t heor y behi nd a c l ai m f or  medi cal  
moni t or i ng i s s i mpl e.   When a pl ai nt i f f  i s  
exposed t o a hazar dous subst ance,  i t  i s  of t en 
sound medi cal  pr act i ce t o seek per i odi c medi cal  
moni t or i ng t o ascer t ai n whet her  t he pl ai nt i f f  has 
cont r act ed a di sease.   Because t hi s need f or  
medi cal  moni t or i ng was caused by a def endant ’ s 
t or t i ous act s or  omi ssi ons,  a def endant  may be 
r equi r ed t o pay t he cost  of  moni t or i ng.   [ Cook I ,
supr a at  1477. ]  
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“ Speci al  t est s ar e avai l abl e t o measur e di oxi n l evel s i n 

body f at ,  bl ood,  and br east  mi l k,  but  t hese t est s ar e ver y 

expensi ve and ar e not  r out i nel y avai l abl e t o t he publ i c. ”   

Di oxi ns Fact  Sheet ,  supr a.   “ I ndeed,  i n many cases a per son 

wi l l  not  be abl e t o af f or d such t est s,  and r ef usi ng t o 

al l ow medi cal  moni t or i ng damages woul d i n ef f ect  deny hi m 

or  her  access t o pot ent i al l y  l i f e- savi ng t r eat ment . ”   

Hansen v Mount ai n Fuel  Suppl y Co,  858 P2d 970,  976 ( Ut ah,  

1993)  ( medi cal  moni t or i ng cost s may be awar ded even when 

t he pl ai nt i f f s have not  yet  suf f er ed f r om any asbest os-

r el at ed i l l nesses) .   As pl ai nt i f f s ’  counsel  st at ed,  

r esear cher s conduct i ng t he pi l ot  st udi es “ have been 

besi eged by peopl e beggi ng t o have t hei r  bl ood t est ed and 

par t i cul ar l y beggi ng t o get  t hei r  chi l dr en t est ed because 

i t ’ s  ver y di f f i cul t  t o do t hat  by your sel f .  .  .  .   i t ’ s  

r eal l y,  r eal l y har d f or  i ndi v i dual s t o get  t hem done 

because i t ’ s  cost  pr ohi bi t i ve and beyond t hat  i t ’ s  j ust  not  

avai l abl e t o t hem as i ndi v i dual s. ”  

What ever  i t s i nt ent ,  t he maj or i t y ’ s r esul t  pr ot ect s a 

wr ong- doi ng cor por at i on at  t he expense of  t he heal t h of  t he 

peopl e wr onged.   But  we cannot  t ur n a bl i nd eye t o 

def endant ’ s r epeat ed cont ami nat i on of  our  st at e’ s 

envi r onment  because hol di ng def endant  account abl e may 

negat i vel y af f ect  i t s  pr of i t s.   I f  def endant  cannot  pr oduce 
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i t s pr oduct  wi t hout  behavi ng r esponsi bl y,  t hen i t  has no 

busi ness oper at i ng wi t hi n our  st at e.   The l i ves of  t he 

peopl e i n t he af f ect ed ar ea ar e wor t h mor e t han def endant ’ s 

f i nanci al  wel l - bei ng,  even i f  i t  wer e i ndeed at  st ake.   And 

cont r ar y t o t he maj or i t y ’ s posi t i on,  I  am f ul l y awar e of  

t he “ r eal - wor l d ef f ect s”  of  t oday’ s deci s i on,  as pl ai nt i f f s 

most  cer t ai nl y wi l l  be as wel l .   The “ r eal - wor l d ef f ect s”  

ar e t hat  def endant ,  t he par t y r esponsi bl e f or  pl ai nt i f f s ’  

need f or  medi cal  moni t or i ng,  wi l l  not  bear  any of  t he cost s 

of  i t s  wr ongdoi ng.   Rat her ,  t he bur den now f al l s on 

pl ai nt i f f s ’  shoul der s.

The deci s i on t o t ur n our  backs on pl ai nt i f f s because 

we have not  yet  f aced a case so egr egi ous vi ol at es t he 

t r ust  t hat  t he peopl e of  t he st at e of  Mi chi gan have pl aced 

i n us.   “ Our  oat h i s t o do j ust i ce,  not  t o per pet uat e 

er r or . ” Mont gomer y v St ephan,  359 Mi ch 33,  38;  101 NW2d 

227 ( 1960) .   “ Lack of  pr ecedent  cannot  absol ve a common- l aw 

cour t  f r om r esponsi bi l i t y  f or  adj udi cat i ng each cl ai m t hat  

comes bef or e i t  on i t s own mer i t s. ”   Ber ger  v Weber ,  411 

Mi ch 1,  12;  303 NW2d 424 ( 1981) .   “ I t  i s  t he di st i ngui shi ng 

f eat ur e of  equi t y j ur i sdi ct i on t hat  i t  wi l l  appl y set t l ed 

r ul es t o unusual  condi t i ons and mol d i t s decr ees so as t o 

do equi t y bet ween t he par t i es. ”   30A CJS,  Equi t y,  Ef f ect  of  

Absence of  Pr ecedent s,  § 10,  p 172.   Wher e a c l ai m i s 
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equi t abl e i n nat ur e,  exer ci s i ng di scr et i on may be necessar y 

t o ensur e t hat  an unconsci onabl e decr ee i s not  ent er ed.   

Kr at ze v I ndependent  Or der  of  Oddf el l ows,  442 Mi ch 136,  

142;  500 NW2d 115 ( 1993) .   And t hat  di scr et i on most  

cer t ai nl y shoul d be exer ci sed i n t hi s case.  

Whi l e no one can say wi t h cer t ai nt y whi ch pl ai nt i f f s 

wi l l  cont r act  i l l nesses,  suf f er ,  and di e because of  t hei r  

i ncr eased exposur e t o di oxi n,  t hi s does not  mean t hat  

pl ai nt i f f s cannot  seek an equi t abl e r emedy.   The 

unf or t unat e r eal i t y i s t hat  di oxi n causes cancer ,  bi r t h 

def ect s,  and ot her  i l l nesses.   The pr ol onged exposur e of  

pl ai nt i f f s t o such hi gh l evel s of  di oxi n put s t hem at  a 

vast l y i ncr eased r i sk.   When a qual i f i ed heal t h 

pr of essi onal  bel i eves t hat  i t  i s  i n a pat i ent ’ s best  

i nt er est  t o admi ni st er  medi cal  t est i ng t hat  woul d not  be 

r equi r ed i f  i t  wer e not  f or  def endant ’ s act s,  t hi s Cour t  

shoul d not  deny pl ai nt i f f s t he abi l i t y  t o seek t hi s modest  

r emedy.

V.  THE “ REMEDY”  OFFERED BY THE NATURAL RESOURCES AND 
ENVI RONMENTAL PROTECTI ON ACT DOES NOT PRECLUDE PLAI NTI FFS’  

CAUSE OF ACTI ON 

The maj or i t y st at es t hat  t he Legi s l at ur e has al r eady 

pr ovi ded pl ai nt i f f s wi t h a r emedy because t he “ Nat ur al  

Resour ces and Envi r onment al  Pr ot ect i on Act  ( NREPA) ,  MCL 

324. 101 et  seq. ,  empower s t he MDEQ t o deal  wi t h t he 
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envi r onment al  and heal t h ef f ect s of  t oxi c pol l ut i on 

.  .  .  . ”   Ant e at  33.   Whi l e t he MDEQ may t ake r esponsi ve 

act i on,  i t  i s  not  r equi r ed t o t ake act i on.   Fur t her ,  t he 

f act  t hat  t he MDEQ may choose t o t ake r esponsi ve act i on t o 

mi ni mi ze i nj ur y t o t he publ i c heal t h does not  absol ve 

def endant  of  i t s  r esponsi bi l i t y  t o pl ai nt i f f s.   Whi l e t he 

maj or i t y r epeat edl y c l ai ms t o be concer ned about  t he ef f ect  

on Mi chi gan’ s economy i f  pl ai nt i f f s ar e al l owed t o br i ng a 

c l ai m agai nst  def endant ,  t he maj or i t y ’ s appr oach shi f t s t he 

cost s r esul t i ng f r om def endant ’ s act i ons t o Mi chi gan 

t axpayer s. 7  The maj or i t y di st or t s t he f act  t hat  t he MDEQ 

has t he abi l i t y  t o t ake r esponsi ve act i on.   Mer el y because 

t he MDEQ has t hi s abi l i t y  does not  mean t hat  t hi s i s 

pl ai nt i f f s ’ sol e r emedy.   The NREPA cl ear l y pr ovi des 

“ [ t ] hat  t her e i s a need f or  addi t i onal  admi ni st r at i ve and 

j udi c i al  r emedi es t o suppl ement  exi st i ng st at ut or y and 

common l aw r emedi es. ”   MCL 324. 20102( d)  ( emphasi s added) .   

The MDEQ’ s abi l i t y  t o act  does not  el i mi nat e def endant ’ s 

7 A shi f t  i n f i nanci al  r esponsi bi l i t y  conf l i c t s wi t h 
t he NREPA.   MCL 324. 20102( f )  speci f i cal l y pr ovi des,  “ That  
l i abi l i t y  f or  r esponse act i v i t i es t o addr ess envi r onment al  
cont ami nat i on shoul d be i mposed upon t hose per sons who ar e 
r esponsi bl e f or  t he envi r onment al  cont ami nat i on. ”   See al so 
MCL 324. 20102( e) .
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r esponsi bi l i t y  t o pl ai nt i f f s or  el i mi nat e t he f act  t hat  

pl ai nt i f f s can seek a cour t - super vi sed medi cal  moni t or i ng 

pr ogr am f unded by def endant .

As a case i n poi nt ,  a smal l  pi l ot  st udy i s bei ng 

conduct ed by t he st at e t hat  i ncl udes a st udy of  r esi dent i al  

soi l  at  appr oxi mat el y t went y- f i ve pr oper t i es wi t hi n t he 

Ti t t abawassee Ri ver  f l ood pl ai n and an i nvest i gat i on of  

di oxi n l evel s i n t went y- f i ve adul t s who ar e cur r ent l y 

l i v i ng on t he f l ood pl ai n and have l i ved t her e f or  at  l east  

f i ve year s.   Thi s Pi l ot  Exposur e I nvest i gat i on i s 

i nadequat e t o addr ess t he concer ns of  t he i ndi v i dual  

pl ai nt i f f s.   But  pl ai nt i f f s do not ,  as t he maj or i t y 

asser t s,  br i ng t hi s c l ai m mer el y because t he MDEQ i s not  

conduct i ng t he st udy on t he scal e t hat  t hey pr ef er .

Pl ai nt i f f s seek a cour t - super vi sed medi cal  moni t or i ng 

pr ogr am based on t est s or der ed by qual i f i ed heal t h 

pr of essi onal s;  pl ai nt i f f s ’  i ndi v i dual  pr ef er ences have 

not hi ng t o do wi t h t he t est s t hat  wi l l  be ul t i mat el y 

or der ed.   Medi cal  moni t or i ng t est s woul d not  be done t o 

pl acat e pl ai nt i f f s ’  f ear s;  t hey woul d be done when 

qual i f i ed heal t h pr of essi onal s usi ng accept ed sci ent i f i c  

pr i nci pl es or der  medi cal  t est i ng.

Fi nal l y,  t he concer n of  t he MDEQ i s publ i c heal t h,  but  

what  t he MDEQ may deem appr opr i at e t o pr ot ect  t he publ i c as 



26

a whol e,  even assumi ng suf f i c i ent  f unds wer e avai l abl e i n 

t he budget ,  i s  not  necessar i l y  what  may be i n an i ndi v i dual  

pl ai nt i f f ’ s  best  medi cal  i nt er est .   Fur t her ,  t he MDEQ does 

not  pur por t  t hat  i t s st udy can be ext r apol at ed t o pr ovi de 

r el evant  i nf or mat i on t o ot her  peopl e i n t he af f ect ed ar eas.   

The MDEQ even st at es i n i t s Pi l ot  I nvest i gat i on Fact  Sheet  

t hat  t he r esul t s of  an exposur e i nvest i gat i on ( EI )  ar e 

“ s i t e- speci f i c  and appl i cabl e onl y t o t he communi t y 

i nvol ved i n EI ;  t hey ar e not  gener al i zabl e t o ot her  

i ndi v i dual s or  popul at i ons. ”   The maj or i t y ’ s i nsi st ent  and 

i nexpl i cabl e r ef usal  t o hol d def endant  account abl e f or  i t s  

act s al l ows def endant  t o escape r esponsi bi l i t y  f or  i t s 

act i ons and l eaves pl ai nt i f f s wi t h no adequat e r emedy.  

VI .  CONCLUSI ON 

Today,  t he maj or i t y hol ds t hat  def endant ’ s egr egi ous 

l ong- t er m cont ami nat i on of  our  envi r onment  and t he 

r esul t i ng negat i ve heal t h ef f ect s t o pl ai nt i f f s ar e j ust  

anot her  accept ed cost  of  doi ng busi ness.   But  as l ong as 

def endant  i s not  hel d r esponsi bl e f or  t he deci s i ons i t  

makes,  i t  behooves cor por at i ons l i ke def endant  t o cont i nue 

wi t h busi ness pr act i ces t hat  har m our  r esi dent s because t he 

cour t s wi l l  shi el d t hem f r om l i abi l i t y  by c l ai mi ng t hat  

t hey ar e power l ess t o act .   And i t  i s  t he peopl e of  our  

st at e who wi l l  pay t he cost s—wi t h t hei r  money and wi t h 
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t hei r  l i ves—of  al l owi ng def endant  t o cont ami nat e our  

envi r onment  wi t h no r eper cussi ons.   Sadl y,  t hi s Cour t  has 

r esor t ed t o a cost - benef i t  anal ysi s t o det er mi ne and,  

consequent l y,  degr ade t he val ue of  human l i f e,  and t hi s i s 

an anal ysi s t hat  I  cannot  suppor t .  

“ The ver y essence of  c i v i l  l i ber t y cer t ai nl y consi st s 

i n t he r i ght  of  ever y i ndi v i dual  t o c l ai m t he pr ot ect i on of  

t he l aws,  whenever  he r ecei ves an i nj ur y.   One of  t he f i r st  

dut i es of  gover nment  i s t o af f or d t hat  pr ot ect i on. ”   

Mar bur y v Madi son,  5 US 137,  163;  2 L Ed 60 ( 1803) .   Today,  

our  Cour t  has shi r ked i t s dut y t o pr ot ect  pl ai nt i f f s and 

t he peopl e of  our  st at e,  t her eby l eavi ng def endant ’ s 

pr act i ces and i nt er est s unassai l ed.   As such,  I  must  

r espect f ul l y di ssent .  

Mi chael  F.  Cavanagh
Mar i l yn Kel l y 


