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CAVANAGH, J. (dissenting).

The proper issue in this case is whether defendant
nmust pay for plaintiffs’ medi cal nmonitoring costs.
However, rather than sinply address this basic issue, the
majority chooses to use this case as a vehicle to raise
fears about the econony and hypothesize that providing
medi cal nonitoring to these plaintiffs would result in our
state’s economc disaster. The majority erroneously
presents this case as one in which it nust choose between
an equitable remedy for plaintiffs and the economc
viability of defendant and of our state. Because the
dichotony the mgjority has constructed is a false one, |
nmust di ssent.

At its core, this case is about rights and
responsibilities. Def endant is undeniably responsible for

years of actively contamnating the air, water, and soil



that surrounds plaintiffs’ hones. Def endant i s undeni ably
responsible for the suffering that plaintiffs nust endure
as they face years of wondering if the contam nation that
they and their children have been exposed to will result in
devastating illnesses and their untinmely deaths. Thus, the
issue is who should pay for plaintiffs’ nedical nonitoring
costs under the unique circunstances of this case when it
is clear that defendant is responsible for the wong that
pronpted the need for plaintiffs to be nedically nonitored.
Stated differently, where defendant has contam nated the
environment, should plaintiffs, defendant, or the taxpayers
of the state of Mchigan pay plaintiffs’ medical nonitoring
costs? VWhatever the mpjority’'s intent, the result of
di sregarding the only question properly posed in this case
is that plaintiffs’ physical health is inexcusably deened
secondary to defendant’s econom c health.

| . PLAINTI FFS PRESENT A REASONABLE CLAI M FOR MEDI CAL
MONI TORI NG CCOSTS

Plaintiffs are owners and residents of property
|ocated within the one-hundred-year flood plain of the
Tittabawassee River in Saginaw County. The M chi gan
Department of Environnental Quality (MDEQ found as nuch as
7,300 parts per trillion (ppt) of dioxin in the flood

plain, which substantially exceeds Mchigan's cleanup



standard of ninety ppt for direct residential contact.?
After the MEQ conducted testing, it determned that
def endant was the source of the pollution. Because of the
health risks that plaintiffs nmay face, plaintiffs seek a
court-supervised nedical nonitoring program that i's
adm ni stered by qualified health professionals.

"Dioxin" is the term used to identify a nunber of

simlar toxic chemcals. Dioxin is a known human
carci nogen and, as the mjority notes, ““a potent
carci nogen.’” Ante at 1 n 1 (citation omtted). Exposure
to dioxin can cause cancer, liver disease, birth defects,
m scarriages, and reproductive danage, as well as other
illnesses. Children are nore significantly affected by

dioxin than adults. D oxins do not break down easily. Once
dioxin is released into the environnent, it stays in the

environment for an extremely long time.? \Wen dioxin gets

! The Mchigan Department of Community Health, the
M chigan Departnent of Environmental Quality, and the
M chigan Departnent of Agriculture state that “recent
studi es suggest that dioxins may be far nore harnful to
human health than was previously believed and these
standards [referring to standards for drinking water and
eating fish and shellfish] as well as others set for soil,
sedi ment, and food may change in the future.” Dioxins Fact
Sheet .

2 The majority notes that defendant has entered into a
settl enment agr eenment in which *defendant Wil fund
Footnotes continued on following page.



into a person’s body, it stays indefinitely in the person’s
bl ood and body fat. Because dioxin stays in the body for a
long tinme, the adverse effects of dioxin exposure nmay not
be i mredi at e.

Plaintiffs’ counsel stated at oral argument that a
pilot study of the comunity conducted by the M chigan
Departnment of Community Health found that fifty to eighty
percent of the people tested have dioxin |levels that put
them in the 75th to the 95th percentile conpared to the
nati onal average for their age and gender.

1. PLAINTIFFS CLAIM FOR MEDI CAL MONI TORI NG WARRANTS
EQUI TABLE RELI EF

Plaintiffs’ request for a court-supervised nedical
nmonitoring programthat is adm nistered by qualified health
prof essionals is undoubtedly reasonable. Plaintiffs nerely
request that defendant pay the cost of nedical nonitoring
to ensure that dioxin-related illnesses are caught at their

earliest. Plaintiffs sinply seek to mnimze the

extensive cleanup efforts ained at mnimzing residents’
exposure to dioxin.” Ante at 7 n 3. The specifics of this
agreenment indicate that defendant is wlling to pay for
itenms such as |andscaping sone honmes to cover exposed soi
and augnenting sone ground cover in public parks; however
defendant remains wunwlling to pay for any necessary
nmedical nonitoring costs as a result of its dioxin
cont am nati on



devastating effects of illnesses caused by defendant’s
act s.

The mjority, ante at 8, notes that *“any first-year
|aw student” knows the principle for negligence—duty,
breach, causation, and damages—and argues that plaintiffs’
rights have not been actually violated and they have
suffered no injuries and, therefore, no damages. Wth
this, | vehenently disagree. Plaintiffs have suffered
actual harm and damages—the hei ghtened exposure to dioxin
that they received because of defendant’s acts is akin to
an injury. Plaintiffs were exposed to dioxin at over
eighty times the |evel deenmed safe for direct residential
cont act . Plaintiffs were advised that routine activities,
such as flower gardening and lawn work, could further
i ncrease their risk of di oxin exposure.
Ti tt abawassee/ Sagi naw R ver Flood Plain, Envi ronment al
Assessnment Initiative, June 2003. Plaintiffs were further
advised that they should avoid allowng their children to
play in the soil to avoid further contam nation. If it
were not for defendant’s acts, plaintiffs would not be
obliged to incur the expenses involved in additional
testing for early detection of any illnesses caused by the
i ncreased dioxin exposure. In this case, the exposure

itself and the need for nedical nonitoring constitute the



injury. See, e.g., Petito v AH Robins Co, Inc, 750 So 2d
103, 105 (Fla App, 1999) (“One can hardly dispute that an
individual has just as great an interest in avoiding
expensi ve diagnostic exam nations as in avoiding physical
injury.”).

Plaintiffs can also offer facts sufficient to
establish causation, contrary to the mgjority s assertion.
As noted by the mpjority, defendant’s Mdland plant was
identified as t he “*principal source of di oxin
contamnation in the Tittabawassee R ver sedinments and the
Tittabawassee River flood plain soils.’” Ante at 5
(citation omtted). Gven the facts, it is entirely
reasonable for plaintiffs to argue that they would not have
to undergo nedical nonitoring tests for dioxin poisoning
but for the actions of defendant. To argue that there are
insufficient facts to support plaintiffs’ argunment is a
wi | | ful avoi dance of the record.

Notably, ny belief that these plaintiffs should be
allowed to seek equitable relief does not nean that |
advocate that any exposure allows a person to bring a claim
for nmedical nonitoring costs. That position would indeed
be i nprudent. However, in this case, a candid review of
the facts indicates that plaintiffs’ heightened exposure

has caused them harm and plaintiffs have no adequate |ega



remedy. Wile plaintiffs nmay not have yet devel oped
dioxin-related illnesses, the fact remains that they are at
a much greater risk because of defendant’s acts. As such
their long-term exposure to dioxin has caused a change in
the medical nonitoring that plaintiffs would otherw se be
prescri bed. For exanple, according to reasonably accepted
nmedi cal practice, doctors do not generally prescribe
testing to determne a patient’s dioxin |level. However, in
this case, because of the prol onged exposure to high |evels
of dioxin, a doctor may, according to accepted scientific
principles, find that such tests are reasonably necessary
to best nmonitor and treat a patient. \Wen these tests are
ordered, defendant should be responsible for paying the
costs of the tests because defendant is responsible for the
need for the tests.

Plaintiffs do not, as the nmjority asserts, advocate
for “a cause of action that departs drastically from our
traditional notions of a valid negligence clainf and seek a

“radi cal change” in negligence |aw Ante at 20, 28.°

3 Also, contrary to the najority’s assertion, Larson v
Johns-Manville Sales Corp, 427 Mch 301, 304-305; 399 Nwad
1 (1986), does not affect the decision before the Court
t oday. Larson dealt with the statute of limtations for
causes of action for asbestosis and cancer related to
asbest os exposure. This Court held that a cause of action
Footnotes continued on following page.



Medi cal nmoni t ori ng S recognized in a nunber of
jurisdictions. See, e.g., In re Paoli R Yard PCB
Litigation, 916 F2d 829, 852 (CA 3, 1990); Stead v F E
Mers Co, 785 F Supp 56, 57 (D Wt, 1990); Merry v
West i nghouse Electric Corp, 684 F Supp 847, 849 (MD Pa,
1988); Bower v Westinghouse Electric Corp, 206 W Va 133,
135; 522 SE2d 424 (1999); Redland Soccer Club, Inc v Dep't
of the Arny, 548 Pa 178, 194; 696 A2d 137 (1997); Potter v
Firestone Tire & Rubber Co, 6 Cal 4th 965, 974; 863 P2d
795; 25 Cal Rptr 2d 550 (1993); In re Fernald, 1989 US Di st
LEXIS 17762 (SD Ohio, 1989) (appointing trustees and
special masters to admnister a nedical nonitoring program
as part of a $78 mllion settlenment). Mreover, because of
the latent nature of nost illnesses resulting from exposure
to dioxin, plaintiffs my not be able to establish an
i medi ate physical injury of the type contenplated by a

traditional tort action. See, e.g., Paoli, supra at 852

for asbestosis or cancer related to asbestos exposure
accrues when a person |learns or should l|earn that he has
devel oped asbestosis or cancer, not when he was first
exposed to asbestos. This was necessary because the
underlying clains in Larson were wongful death actions
prem sed on asbestosis and cancer. A person cannot bring a

wrongful death <claim for asbestosis wuntil the victim
actually has asbestosis. But Larson has no effect on
whet her plaintiffs can seek an equitable renedy for a
court-supervised nedical nonitoring program that is

adm ni stered by health professionals.



(“Medical monitoring clainms acknow edge that, in a toxic
age, significant harm can be done to an individual by a
tortfeasor, notwithstanding latent manifestation of that
harm”); Cook v Rockwell Int’l Corp, 755 F Supp 1468, 1476
(D Colo, 1991) (Cook 1) (“injuries resulting from exposure
to toxic substances are often latent”). But nerely because
an illness is |atent does not nean that plaintiffs have not
been injured and suffered damages.*

A plaintiff who is involved in an autonobile
accident and suffers no observable physica
injury but nevert hel ess undergoes nedically
necessary diagnostic tests to determ ne whether
internal injuries exist is no doubt entitled to
recover the costs of the exam nation. | f
accept ed nmedi cal practice al so deened it
necessary to perform such tests in the future, in
order to detect the onset of any subsequently
developing injury caused by the accident, the
costs of the continued tests would be recoverable
: The outcome should be the sane when the
operative incident is toxic exposure rather than
collision and the potential future harm is
di sease r at her t han physi cal i mpai r ment .
[Mranda v Shell QI Co, 17 Cal App 4th 1651,
1657; 26 Cal Rptr 2d 655 (1993).]

See also Friends for All Children, Inc v Lockheed Aircraft

Corp, 241 US App DC 83, 92; 746 F2d 816 (1984).

4 “The ‘injury’ that underlies a claim for nmedical
nmonitoring--just as with any other cause of action sounding
in tort--is ‘the invasion of any legally protected
interest.’” Bower, supra at 139, quoting Restatenent
Torts, 2d, 8 7(1) (1964).



Because of the established facts in this case, a
court-supervised nedical nonitoring program that is
adm nistered by qualified health professionals is a viable
and equitable renedy for plaintiffs to seek that is
nonpr ecl usive of any future damages claim See, e.g., Day
v NLO Inc, 811 F Supp 1271, 1275 (SD Chi o, 1992) (“Because
of ongoing court supervision, any nedical nmoni t ori ng
awarded by this Court would constitute equitable relief.”).
An equitable renedy is necessary because there is no
adequate legal renedy for plaintiffs. See Miltiplex
Concrete Machinery Co v Saxer, 310 Mch 243, 259-260; 17
NV2d 169 (1945); Powers v Fisher, 279 Mch 442, 447; 272 NW
737 (1937). “The absence of precedents, or novelty in
incident, presents no obstacle to the exercise of the
jurisdiction of a court of equity, and to the award of
relief in a proper case.” 30A CJS, Equity, Effect of
Absence of Precedents, 8 10, pp 171-172; see also 27A Am
Jur 2d, Equity, 8§ 100, p 587 (“The appropriateness of the
equitable renedy is determned by current rather than past
conditions.”). “The essence of a court’s equity power |ies
in its inherent capacity to adjust renedies in a feasible
and practical way to elimnate the conditions or redress
the injuries caused by unlawful action.” Freeman v Pitts,

503 US 467, 487; 112 S O 1430; 118 L Ed 2d 108 (1992).

10



It is wthin the sound discretion of the courts
whether to offer equitable relief. Youngs v Wst, 317 Mch
538, 545; 27 NWad 88 (1947). Regardl ess of how plaintiffs
may have characterized their pleadings, “[t]he court has
equitable jurisdiction to provide a renedy where none
exists at law, even if the parties have not specifically
requested an equitable renedy, whenever the pleadings
sufficiently give notice of a party’'s right to relief and
demand for judgnent.” 30A CAJS, Equity, Lack of Renedy at
Law as Gound and Limt of Jurisdiction, 8 18, p 180; see
also 27A Am Jur 2d, Equity, 8 216, p 699 (“Equity
jurisdiction nevertheless my arise even though the
claimant has pleaded no equitable clains and has not
pl eaded inadequacy of the renedy at law ”); Parkwod Ltd
D vidend Housing Ass’n v State Housing Dev Auth, 468 M ch
763, 774 n 8; 664 NWd 185 (2003). However, contrary to
the majority’s assertion, plaintiffs indeed ask for
equitable relief as it relates to nedical nonitoring.
Plaintiffs’ conplaint states that they have no adequate
remedy at |aw and they seek “equitable/injunctive relief in
the formof a nedical nonitoring program. . . .7

Wile the mpjority argues that the separation of
powers precludes it fromallowing plaintiffs to proceed, |

strongly disagree. The mgjority’s framng of the issue and

11



its subsequent argunent allow it to claim that “[w]e take
no position on whether defendant should or should not pay
for the costs of nonitoring for dioxin-related disease.”
Ante at 38-39. The mmpjority’ s argunent is essentially that
its hands are tied because the Legislature has not acted.
But this argument ignores a basic tenet of our system of
jurisprudence—courts have the inherent power to provide
equi tabl e renedies. “Every equitable right or interest
derives not from a declaration of substantive |law, but from
the broad and flexible jurisdiction of courts of equity to
afford renedial relief, where justice and good conscience
so dictate.” 30A CJS, Equity, In general, 8§ 93, p 289.
The mpjority’s steadfast insistence that it cannot allow
plaintiffs to proceed because the Legislature has not acted
allows the mjority to sidestep the issue, instead of
explicitly stating and supporting its position that these
plaintiffs are unworthy of relief.

Because principles of equity are firmy entrenched in
our justice system plaintiffs’ position would not require
this Cour t to depart from longstanding principles
fundamental to our justice system “The purpose of equity
is to do conplete justice in a case where a court of lawis
unabl e, because of the inflexibility of the rules by which

it is bound, to adapt its judgnent to the special

12



ci rcunstances of the case.” 27A Am Jur 2d, Equity, Nature,
Pur pose, and Distinguishing Features, 8 2, pp 520-521.
“[Elquity is the perfection of the law, and is always open
to those who have just rights to enforce where the law is
i nadequate.” Grand Lodge of the Ancient Oder of United
Wor knen of the State of Mchigan v Child, 70 Mch 163, 172;
38 NW 1 (1888). Allowng plaintiffs to nerely proceed to
seek a court-supervised nedical nonitoring program under
equity principles certainly does not stray from the
foundati ons of Angl o- Anerican | aw
[11. EQUI TABLE RELI EF PROPERLY PLACES THE
RESPONSI BI LI TY FOR ANY MEDI CAL MONI TORI NG COSTS ON
DEFENDANT, THE PARTY RESPONSI BLE FOR | MPOSI NG
THE COSTS ON PLAI NTI FFS

Throughout its opinion, the mpjority invokes the fear
of a ruined econonmy to support its decision. But the
majority’s prediction of a ruined econony falters after
examning the true nature of the equitable relief that
plaintiffs are seeking. Notably, allowing plaintiffs to
seek nedical nonitoring costs would not result in a
windfall for plaintiffs. “A nedical nonitoring claim
conpensates a plaintiff for diagnostic treatnent, a
tangible and quantifiable item of danmage caused by a

defendant’s tortious conduct.” Cook |, supra at 1478; see

al so Paoli, supra at 850. Not ably, these plaintiffs would

13



receive no noney whatsoever. Paynments for doctor-
prescri bed testing would be made through a court-supervised
f und. This fund would only conpensate plaintiffs for
nmedi cal monitoring <costs actually incurred after the
monitoring was ordered by a qualified health professional

The only “benefit” that a plaintiff would receive 1is
paynent for tests ordered by a doctor that are above and

beyond what woul d generally be ordered for that plaintiff.>

> This is in contrast to the relief sought in Metro-
North Commuter R Co v Buckley, 521 US 424, 439-441; 117 S
Gt 2113; 138 L Ed 2d 560 (1997). In Metro-North, an
enpl oyee sought a change in the comon |law that would
permt a lunp-sum damages award for nedical nonitoring
costs. The Court stated the foll ow ng:

[We do not find sufficient support in the
common |law for the unqualified rule of [unp-sum
damages recovery that 1is, at |east arguably,
before us here. And given the mx of conpeting
gener al policy consi derati ons, plaintiff’s
policy-based argunents do not convince us that
the FELA [ Federal Enpl oyer s’ Liability Act]
cont ai ns a tort [Tability rule of t hat
unqual i fi ed kind.

This I|imted conclusion disposes of the
matter before us. W need not, and do not,
express any view here about the extent to which
the FELA m ght, or mght not, accommodate nedical
cost recovery rules nore finely tailored than the
rul e we have considered. [Id. at 444.]

As Justice G nsburg, concurring in part and dissenting
in part, in Mtro-North, supra at 455-456, noted, “If |
conprehend the Court’s enigmatic decision correctly,
Buckl ey [the enployee] may replead a claim for relief and
Footnotes continued on following page.
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Notably, the mmjority’s concerns about financial
impact can actually be alleviated to a great degree by
allowng plaintiffs’ practical, proactive approach. A
court-supervi sed nedical nonitoring program adm nistered by

gual ified heal t h pr of essi onal s woul d provi de early

detection to plaintiffs and likely Ilessen the fiscal
damages that defendant would be liable for if dioxin-
related illnesses are discovered |later. The early
detection of illnesses may allow treatnment to proceed in a

nore reasonable manner, often with nore options for the
person affected than if detection had been del ayed. See
Bower, supra at 140. “I't is comon know edge early
di agnosi s of many serious conditions pronotes enhanced cure
and survival rates.” Mranda, supra at 1658. “Harmin the
form of increased risk of future cancer attributable to
delay in diagnhosis and treatnment has becone so wdely

accepted by the nedical comunity that the existence of

such harm could be reasonably inferred from this
prof essi onal comon know edge.” Evers v Dollinger, 95 NJ
399, 424; 471 A2d 405 (1984). “[E]xperts continuously urge

vigilant detection as the nost realistic neans of inproving

prognosis . . . .” Id. at 426 n 2, citing Rubin, dinical

recover for nmedical nonitoring, but he nust receive that
relief in a formother than a |unp sum”

15



Oncol ogy for Medical Students and Physicians (3d ed, 1970-

1971), p 33. The intent of nedical nonitoring is “to
facilitate early diagnosis and treatnent of disease or
illness <caused by a plaintiff’s exposure to toxic
substances as a result of a defendant’s cul pable conduct.”
M randa, supra at 1655. Plaintiffs’ counsel clearly
articulated just such an exanple of the benefits of nedical
nmoni t ori ng:
Let me give you a very clear exanple of how
nmedi cal nonitoring would work in an instance I|ike
this. Say there’s a woman of child bearing age

and her blood is tested for high levels of dioxin
and she is found to have high |evels of dioxin,

95th percentile or so in her body. Medi cal
doctors who are fam |l iar with di oxin
contamnation say well one of the possible
results of havi ng hi gh | evel s of di oxin
contam nation in your blood is that you may have
depressed thyroid function. So they do a very

sinple test, a standard test for thyroid function
and find out that there is depression of thyroid
function. She is then treated and birth defects
that are linked to depressed thyroid function do
not happen to her [child]. She does not have a
child W th a birth def ect because t hat
preventative neasure prevented that irreparable
har m
The establishnment of a court-supervised fund for nedical
nmonitoring “encourages plaintiffs to detect and treat their
injuries as soon as possible.” Paoli, supra at 852.
Not ably, the majority fails to nmention that plaintiffs
woul d not be forced to engage in nedical nonitoring tests

if they chose not to. A court-supervised nedica

16



nmonitoring program would allow plaintiffs to make a choice,
and those who choose to be nonitored and who neet the
requirenents set forth by qualified health professionals
coul d be nonitored.

The majority also notes an argunment—nAot often heard—
that nmonitoring for the early detection of illnesses can
actually be bad for plaintiffs because a person with an
illness who is erroneously proclainmed healthy my ignore
synptonms and, therefore, delay seeking necessary treatnent,
possibly leading to severe psychol ogical harm The only
| ogical inport from stating these argunents is that because
plaintiffs my also be the victins of nedical nmalpractice
they should consider not going to a doctor to determne if
defendant’s contam nation of the environnment poisoned them
But a fear of medical nmalpractice should certainly not
result in the position that plaintiffs should forgo
necessary mnedi cal testing. Wiile the majority states that
it does not cite these viewpoints to endorse them but
nmerely to note their existence, the majority’s citation at
the very least indicates that it deems them relevant
consi derati ons. I, however, do not believe that the
possibility of medical nmalpractice should be wused to
support the notion that plaintiffs are not deserving of an

equi tabl e renedy.
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Al so, contrary to the majority, | do not believe that
an equitable renmedy should be refused nerely because
admnistering the renmedy nay be inconvenient or even
difficult. “Rather, the true principle [of equitable
relief] seens to be that the hardship of the plaintiff is
bal anced agai nst the inconveniences and difficulties
anticipated by the court, which principle is sonetines
called the ‘balance of convenience.’” 27A Am Jur 2d,
Equity, 8 101, p 587. I ndeed, the desegregation of our
nation’s schools was certainly not an easy task, yet the
United States Suprene Court found that overseeing this
process was an appropriate equitable renmedy for the courts.
Brown v Bd of Ed of Topeka, 349 US 294, 300; 75 S C 753;
99 L Ed 1083 (1955) (“Traditionally, wequity has been
characterized by a practical flexibility in shaping its
remedies and by a facility for adjusting and reconciling
public and private needs.”). | certainly believe that a
court in our state, just as courts have done in other
states, can determne a suitable way to admnister a
nmedi cal nonitoring program See, e.g., Cook v Rockwell
Int’l Corp, 778 F Supp 512, 515 (D Colo, 1991) (Cook 11);
Burns v Jaquays Mning Corp, 156 Ariz 375, 380-381; 752 P2d
28 (1987); 27A Am Jur 2d, Equity, 8 103, p 588 (“[A] court

of equity is clothed wth the authority to designate a

18



commi ssion, nmaster, receiver, or agent of the court to
effectuate and supervise conpliance with its decrees and
orders.”).

Finally, not content to nerely present this case as
one in which allowing plaintiffs to seek an equitable
remedy would devastate the econony of Mchigan, the
majority also seeks to pit plaintiffs against “those
devastated by cancer, birth defects, and other dioxin-
related diseases . . . .” Ante at 40. Wile the majority
accuses the dissent of countless transgressions, | can
think of no greater msdeed than to actually argue that
allowing these plaintiffs to seek the equitable renedy of
requiring this defendant to pay for the costs of necessary
nmedi cal nonitoring tests sonehow would divert resources
from children with birth defects. This is fabrication at
its nost unf or gi vabl e-r ef usi ng to acknow edge t hat
providing these plaintiffs with the opportunity to nerely
seek an equitable renmedy is well wthin the bounds of
judicial discretion and will not devastate the econony or
cause sick children to die.

V. A FURTHER REVI EW OF THE ECONOM C CONSI DERATI ONS OF
PLAI NTI FFS" CLAI M | NDI CATES THAT EQUI TABLE RELI EF | S PROPER

At its core, this is not a conplex case. Def endant

contam nated the environnent wth dioxin. Because of
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defendant’s conduct, plaintiffs require medical nonitoring
to ensure that the negative effects of defendant’s acts can
be best countered. Medical nonitoring costs noney.
Plaintiffs, defendant, or the taxpayers of the state of
M chigan nust pay the costs. Because plaintiffs only
require nedical nonitoring as a result of defendant’s
conduct, it seens clear that it is reasonable that
def endant pay the costs.°® This is not nmeant to punish
defendant; it nerely seeks to hold defendant to the
reasonabl e standard that a polluter pays for the costs of
pol | uti ng. “The nere fact that a wongdoer may suffer,
however, wll not deter equity from granting relief to an
injured party.” 27A AmJur 2d, Equity, 8§ 102, p 588.

The majority’s decision that plaintiffs cannot seek
equitable relief is indefensible when one realizes that its
position |eaves plaintiffs who cannot afford to pay for

doctor-prescribed nedical nonitoring wth no recourse.

® The theory behind a claim for nedical
monitoring 1is sinple. Wen a plaintiff s
exposed to a hazardous substance, it is often
sound nedical practice to seek periodic nedica
nmonitoring to ascertain whether the plaintiff has
contracted a disease. Because this need for
nmedi cal nonitoring was caused by a defendant’s
tortious acts or omssions, a defendant nmay be
required to pay the cost of nonitoring. [Cook I
supra at 1477.]
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“Special tests are available to neasure dioxin levels in
body fat, blood, and breast mlk, but these tests are very
expensive and are not routinely available to the public.”
D oxi ns Fact Sheet, supra. “Indeed, in many cases a person
will not be able to afford such tests, and refusing to
all ow nedical nonitoring danmages would in effect deny him
or her access to potentially life-saving treatnent.”
Hansen v Muntain Fuel Supply Co, 858 P2d 970, 976 (Ut ah,
1993) (nedical nonitoring costs may be awarded even when
the plaintiffs have not yet suffered from any asbestos-
related illnesses). As plaintiffs’ counsel st at ed,
researchers conducting the pilot studies “have been
besi eged by people begging to have their blood tested and
particularly begging to get their children tested because
it’s very difficult to do that by yourself. . . . it's
really, really hard for individuals to get them done
because it’s cost prohibitive and beyond that it’s just not
avai l able to them as individuals.”

Whatever its intent, the nmajority’s result protects a
wr ong- doi ng corporation at the expense of the health of the
peopl e w onged. But we cannot turn a blind eye to
def endant’ s r epeat ed cont anmi nat i on of our state’s
envi ronnment  because holding defendant accountable may

negatively affect its profits. |If defendant cannot produce
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its product wthout behaving responsibly, then it has no
busi ness operating within our state. The lives of the
people in the affected area are worth nore than defendant’s
financial well-being, even if it were indeed at stake. And
contrary to the mpjority’s position, | am fully aware of
the “real-world effects” of today' s decision, as plaintiffs
nost certainly will be as well. The “real-world effects”
are that defendant, the party responsible for plaintiffs’
need for medical nonitoring, will not bear any of the costs
of its wongdoing. Rat her, the burden now falls on
plaintiffs’ shoul ders.

The decision to turn our backs on plaintiffs because
we have not yet faced a case so egregious violates the

trust that the people of the state of M chigan have placed

in us. “Qur oath is to do justice, not to perpetuate
error.” Mont gonery v Stephan, 359 Mch 33, 38; 101 Nwad
227 (1960). “Lack of precedent cannot absolve a common-| aw

court from responsibility for adjudicating each claimthat

cones before it on its own nerits.” Berger v Wber, 411
Mch 1, 12; 303 NW2d 424 (1981). “It is the distinguishing
feature of equity jurisdiction that it wll apply settled

rules to unusual conditions and nold its decrees so as to
do equity between the parties.” 30A CJS, Equity, Effect of

Absence of Precedents, 8§ 10, p 172. Where a claim is
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equitable in nature, exercising discretion may be necessary
to ensure that an unconscionable decree is not entered.
Kratze v |Independent Order of Oddfellows, 442 Mch 136,
142; 500 NW2d 115 (1993). And that discretion nost
certainly should be exercised in this case.

Wiile no one can say with certainty which plaintiffs
will contract illnesses, suffer, and die because of their
i ncreased exposure to dioxin, this does not nean that
plaintiffs cannot seek an equitable renedy. The
unfortunate reality is that dioxin causes cancer, birth
defects, and other illnesses. The prol onged exposure of
plaintiffs to such high levels of dioxin puts them at a
vastly I ncreased risk. When a qualified heal t h
professional believes that it is in a patient’s best
interest to administer nedical testing that would not be
required if it were not for defendant’s acts, this Court
should not deny plaintiffs the ability to seek this nodest
remedy.

V. THE “REMEDY” OFFERED BY THE NATURAL RESOURCES AND
ENVI RONVENTAL PROTECTI ON ACT DOES NOT PRECLUDE PLAI NTI FFS
CAUSE OF ACTI ON

The majority states that the Legislature has already
provided plaintiffs with a remedy because the “Natural
Resources and Environnmental Protection Act (NREPA), ML

324.101 et seq., enpowers the MXEQ to deal wth the
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envi ronnent al and health effects of toxic pollution

.”  Ante at 33. Wiile the MDEQ may take responsive
action, it is not required to take action. Further, the
fact that the MDEQ may choose to take responsive action to
mnimze injury to the public health does not absolve
defendant of its responsibility to plaintiffs. Wiile the
majority repeatedly clains to be concerned about the effect
on Mchigan’s econony if plaintiffs are allowed to bring a
cl ai m agai nst defendant, the majority’s approach shifts the
costs resulting from defendant’s actions to M chigan
taxpayers.’ The mmjority distorts the fact that the MDEQ
has the ability to take responsive action. Merely because
the MDEQ has this ability does not mean that this is
plaintiffs’ sole renedy. The NREPA clearly provides
“[t]hat there is a need for additional adm nistrative and
judicial remedies to supplenment existing statutory and
comon |aw renedies.” MCL 324.20102(d) (enphasis added).

The MDEQ s ability to act does not elimnate defendant’s

" A shift in financial responsibility conflicts with
t he NREPA. MCL 324.20102(f) specifically provides, “That
liability for response activities to address environmental
contam nation should be inposed upon those persons who are
responsi ble for the environnental contam nation.” See also
MCL 324.20102(e).
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responsibility to plaintiffs or elimnate the fact that
plaintiffs can seek a court-supervised nedical nonitoring
program funded by defendant.

As a case in point, a small pilot study is being
conducted by the state that includes a study of residential
soil at approximately twenty-five properties wthin the
Tittabawassee River flood plain and an investigation of
dioxin levels in twenty-five adults who are currently
living on the flood plain and have lived there for at | east
five years. This Pilot Exposure Investigation is
i nadequate to address the concerns of the individual
plaintiffs. But plaintiffs do not, as the mgjority
asserts, bring this claim nerely because the MXEQ is not
conducting the study on the scale that they prefer.
Plaintiffs seek a court-supervised nedical noni t ori ng

program based on tests ordered by qualified health

pr of essi onal s; plaintiffs’ i ndi vi dual preferences have
nothing to do with the tests that wll be ultimately
or der ed. Medical nonitoring tests would not be done to

placate plaintiffs’ fears; they wuld be done when
qualified health professionals using accepted scientific
princi pl es order nedical testing.

Finally, the concern of the MDEQ is public health, but

what the NMDEQ nmay deem appropriate to protect the public as
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a whole, even assuming sufficient funds were available in
t he budget, is not necessarily what nay be in an individual
plaintiff’s best nedical interest. Further, the MDEQ does
not purport that its study can be extrapolated to provide
rel evant information to other people in the affected areas.
The MDEQ even states in its Pilot Investigation Fact Sheet
that the results of an exposure investigation (El) are
“site-specific and applicable only to the comunity
involved in EI; they are not generalizable to other
i ndi vi dual s or popul ations.” The mgjority’s insistent and
i nexplicable refusal to hold defendant accountable for its
acts allows defendant to escape responsibility for its
actions and | eaves plaintiffs with no adequate renedy.
VI . CONCLUSI ON

Today, the mpjority holds that defendant’s egregious
|l ong-term contam nation of our envi ronnment and the
resulting negative health effects to plaintiffs are just
anot her accepted cost of doing business. But as long as
defendant is not held responsible for the decisions it
makes, it behooves corporations |ike defendant to continue

wi t h business practices that harm our residents because the

courts will shield them from liability by claimng that
they are powerless to act. And it is the people of our
state who wll pay the costs—wth their noney and wth
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their lives—of allowng defendant to contam nate our
environnment with no repercussions. Sadly, this Court has
resorted to a cost-benefit analysis to determne and,
consequently, degrade the value of human life, and this is
an anal ysis that | cannot support.

“The very essence of civil liberty certainly consists
in the right of every individual to claimthe protection of
the | aws, whenever he receives an injury. One of the first
duties of governnent is to afford that protection.”
Marbury v Madison, 5 US 137, 163; 2 L Ed 60 (1803). Today,
our Court has shirked its duty to protect plaintiffs and
the people of our state, thereby I|eaving defendant’s
practices and interests unassail ed. As such, | nust
respectfully dissent.

M chael F. Cavanagh
Marilyn Kelly
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