STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF SAGINAW
GARY dnd KATHY HENRY, 6t al,
Plaintiffs,
v Case No. 03-047775-NZ-5 |
| HON. LEOPOLD P. BORRELLO
THE DOW CHEMICAL COMPANY, '

& Delaware Corporation;

Deferidant, __
_

OPINION AND ORDER GRANTING CLASS CERTIFICATION

At 4 session of said Court held at the Courthouse in the City and County of
Saginaw and State of Michigan on this /% day of Jedeber 5005,

L=

PRESENT: HONORARLE LEOPOLD P. BORRELLO, CIRCUIT JUDGE.

_ In this cause, on March 25, 2003, Plaintiffs filed a Motion for Certification asa .
Class Action pursuant to MCR 3.501(B). Defendant Dow has filed objections thereto. Tn
Plaintiffs’ Complaint and First, Second, and Third Amended Complairits, Plaintiffs allege

- six claims for relief: Count I'~ Nuisance; Cownt II — Trespass; Count 11 Negligence;
Count IV ~ Public Nuisance; Count V = Sirict Liability or Abnormally Dangerous
Activity; and Count VI — Medical Monitoring. - ' '

Ot August 18, 2003, the Court granted Defendant’s Motion for Partial Summary
Disposition pursuant to MCR 2.116(C)(8) as to Count 11 — Trespass and Count V = Strict
Liability ot Abnormally Dangerous Activity, but denied Defendant’s Motion as t6 Count -~ -
VI Medical Monitoring. Subsequently, the Michigan Supreme Court, on July 13,2005,
issued its Opinfon which reversed this Court’s Order denying Defendant’s Motion as it -

‘related to Plaintiffs’ medical monitering ¢laim and remanded this raatter for eniry of an
- order of summary disposition in Detendant’'s favor with regard to Plaintiffs’ medical
montforing cause of action, '

Currently before the Court is Plaintiffs’ Motion for Class Certification. Plaintiffs
allege that the Defendant, in vperating its chemical plant, has over the years infroduced
various chemical products into the Tittabawassee River, including Diogin, that Plaintiffs -
claim is a hazardous chemical. Plaintiffs propose that the class consists of all persons.



who owned real property within the ‘one-hundred year Flood Plain of the Tittabawassee
River m Saginaw County, Michigan, on February 1, 2002, For purposes of this class
definition, the one-hundred vear Flood Plain of the Tltta&awassee River is defined as the
ngraphic area set forth on tli¢ map herein attached as Exhibit B, which is generally
bounded on the west and south by River Road and Stroebel Road, including property on

- the west and south side of such roads, and generally bounded on the east and north by
Midiand Road, St. Andrews Road, and Michigan Avernte, including propetty ot the east
and north sides of such roads and avenue, Plaintiffs estimate that the proposed class -
would consist of approximately 2,000 persons.

Due to the limited case law in Michigan addressing wmﬁcatmn of class action .
lawsuiits, the Court can refer to federal case law that interprets the federal rules on class
certification. Brenner v. Marathon Oil Co., 222 Mich, App. 128, 133 (1997). When
evaluating a motion for class certification, the court is to accept the allepations of the

- plaintiff in support of the motion as'trie. The merits of the case are not examined. Allen
v. Ghicago, 828 Fed. Supp. 543, 550 (N.D: I1l. 1993). The plaintiff bears the burden of
“proving that the class should be certified. /hid.

One or thote members of the ¢lass may sue or be sued as representative parties on
beltalf of"al] the. members of the-¢lass action only if:

2. Theclass is so numerous that joinder of all menibers is impracticable:
b. There-are questions of law or fact common to the members of the ¢lass
that predominaie over questions affecting only individual members;
¢, The claims or defenses of the vépresentative parties are typieal of the
“claims-or defenses ol the class;
d. The representative parties will fairly and adequately assert and protect
the interest of the class; and _
¢. The maintenance of the action as a class action will be superior to
other available methods of adjudication in promoting a convenient -
- administration of justice. {MCR 3501

‘a. The first requirement that the Plamnffs must meet is that “the blaSS is so -'
numerous that joinder of all ‘members -is impracticable”.  MCR. 3501A) (D). The
- Plaintiffs define the potential class as:

“All persons who owned real property within the one-hundred year Flood
Plain of the Tittabawassee River in Saginaw County, Michigan on
February 1, 2002, For purposes of this ¢lass definition, the one-hundred
year Flood Piam of ‘the Tittabawassee River i§ defined 4% the geographic
area set forth on the:map atlached as Exhibit A (Exhlblt B aftached to this
order), which. is genuaiiy bounded on the west and south by River Road
- and Strogbel Road, including property on the west and south side of such

roads, and generally bounded on the east and north by Midland Road, St.
Andrews Road, and Michigaii Avenug, includiag pr operty on the east and
north sides of such roads and avenue”



The P‘ Ainfifes: also allege and the Court-finds that there would be approxiniately
2,000 pérsons in the pr@pO‘;Ld class. The Court finds that the class is so numerous that
- joinder of all members is impracticable

p‘rad@mmate over qmsu 01_’13 a.ffe{;tmg. ;tm_ly I_nciwldu{ﬂ mem’i}ez S

All of the Plaintiffs’ claims are based on the allepation {hat the Defendant
polluted the Tittabawassee River, causing damage to the Plaintiffs in the form of reduced
value of their home and property. Therefore, the alleged negligence of the Defendant, if
any, as to the cause of the alleged pollution iz common to 4ll potential Plaintffs.
Eqitally, :»my questions of law would be common to the entire ¢class, Although the
‘question of damages may be individualized, the mere fact that damages may have to be
computed individually 18 not entngh to defeat a class action, .As the Court staled in
Sterling v, Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988):

“No miatier- how individualized the issués of damages may be, these issues
may be reserved for individual treatment with the quiestion of lability tried.
as & tldss action. Consequently, the mere fict that guestions peculiar to
each individual member of the class remaining after the common
questions of the defendant’s ]Eabiiity have been resolved does not dictate
the conclusion that a class action 5 imipermissible.” See also. Dix v. Am.

Bankers Life Assurance Co., 429 Mich. 410, 417, 418, 419 (1987), and the
more recent case of ML}&I’I.GJL et al v Met-Coil Sys. Corp., 319 F.3d 910
(7th Cir. 2003).

'This Court finds that there are questions of law or fact common to the membex s of
the class that predominate over questions affecting only individual members.

¢. Theclaims or defenses of the representative partn,s are typical of the claims 6r -
defenses of the class. '

course of c:onéuc:t by Deiendam Dow and thm thay shiare common Icgal and remed 4l
theories. with the members of the class. The court in Cook v Rockwell Int'] Corp. and
The Dow Chein. Co., 151 FRD 378 (1993), stated:

“So long as there 15 4 hexus between the class representatives’ claims are
defeénses and the common questions of fact or law which unite the class
the typicality requirement is satisfied (citalions omitted).... The positions
“ofthe named plaintiffs and the potential class members do not have to be
identical. “Thus, the requirement may be satisfied even though varying
fact pa’ttem‘s support the claims or defenses of individual class members or
there is a disparity in the damages claimied by the representative parties
and the other members of the-class. The court finds thal the representative



parties’ claims are yiot advérse oF antagonistic fo others in the class.
Therefore, the coutt finds that the claimg or defenses of all -of the
representative parties are typical of the ¢laisis or defenses of the class and
are not antagonistic to the class.”

_ d. The representative parties will fairly and adeguately assert -and protect the
_ interest of the {.lﬁSS

There presently -are approximately seven Plaintiffs who are the representative
'par"’tim Further, no proof has been dubmitied to this Court that would indicate that the
Plaintiffs herein, the representative parties, would riot fairly and adequately assert and -
protect the interest of the class,

¢. The maintenance of the action as a -class action will be superior to other
available méthods of adjudication in promoting the convenient administration of justice.

To dery a class action in this case and allow the Plainitiffs o pursue individial

claims. would result in up to 2,000 individual claims being filed in this Court. Such a
result would impede the convenient administration of justice, Further; such a procedure -
would or could result in ihconsistent or varying adjudications with respect to individual
imembers of the class, A class action would also assure legal assistance to the members
of the clags. Morgover, a class action would achieve econiomy of time, effort and
expense. The Court specifically finds that the action would be manageable as a class
action based on the facts and the reasons set forth herein. Each member of the class lives
in the area alleged to have béen damaged. Each member of the class allegedly suffered -
danages ag a résult of the release of contaminatés in the Tittabawassee River. Almost

Cidentical evidence would be required to establish negligence and causal connection
between the alleged toxic contamination and Plaintiffs® damages and the type of damages.
allegedly suifemd The Court stated in Sterling v. Velsicol Chem. Corp. {supra) at page
1197:

“In the instant case, egch clags member lived in the vicinity of the landfi}l
and allegediy suffered damages as-a result of the ingesting or otherwise
using the contaminated water: Almost identical evidence would be
‘tequired 1o establish the level and duration of chemical contamiination, the
causal connection, if any, between the plaintiffs’ consuimption of the

“contaminated water and the type of injuries allegedly suffered and the

- defendant’s liability, A single ‘major issue distinguishing the class
‘members is the nature and amount of damages, if any, that each sustained.

- To this extent, a class action in the instant case avoided duplication of
Jjudicidl effort and prevented ‘separate actions from re:athmg incongistent.
results with similar, if not identical, facts. The district court clearly did
‘not abuse its discretion in certifying this action as a rule of 23(b)(3) class
action. However, individdal members of the class still would be required
‘to submit evidence concerning their particularized damages, damage
¢laims and subsequent proceedings.”



The Court finds that the miaintensrics of the action 4§ @ class action ‘will be
superior to ‘other a\ailabie methods of ad}udmahcm in ‘promoting the converient
atinrinistration of justice.

Based on the findings and reasons Set-forth above, the Court hereby otders that
Plaintiffs’ Motion for Certification as & Class Action bé aid the same is hercby
GRANTED,

IT1S FURTHER ORDERED that the ¢1ass shall consist of all persons who -owned
real property within the one-hundred year Flood Plain of the Tittabawassee River in -
Saginaw County, Michigan, on February 1, 2002, For purposes of this class définition,
the one-hundred year Flood Plain of the Tittabawassee River is defined as the geographic

“ared set forth on the map herein attached as Exhibit B, which is generally bounded on the -
west and south by River Road and Stroebel Road, including property on the west and
sotith side of stich roads, and generally bounded on the east and north by Midland Road, -
St. Andrews Road, and Michipan Avenue, neluding property on the east and fiorth sides
of such roads and avenue. o

IT IS FURTHER ORDERED that thie nofice sét-foith in Plamiiffs’ Memorandum
Opinionand herein niarked as Exhibit A i¢ hereby approved by the Court as the notice to

"'ba, utilized i thisclass action, sub]eat 1o being modified in compliance with this order,

mmfﬁﬁ aﬁ BORREL’i 5]
“CIRCUIT JUDGE






























